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Il EDITORIAL
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Editorial

nsolvency is the late 08 buzzword. Regrettably, restructuring is

becoming passé. This does not mean, however, that the European

High Yield Association’s misnamed Insolvency Law Reform

proposals are necessarily as ill-conceived as sometimes suggested

in insolvency circles. When I interviewed Dan Hamilton, Chair of

the EHYA's European Insolvency Reform Committee, for this issue
of RECOVERY (p54-6), he made it clear that the proposals are designed to
affect financial creditors only and to apply only to restructurings with over
£200 million of debt. In such cases, is a statutorily supported ‘New London
Approach’ such a bad thing? It certainly won't affect the general insolvency
work that most of us undertake.

The world’s economic landscape has changed dramatically over the few
weeks since articles began to be commissioned for this issue. Recession is
upon us and the prospect of a significant upturn in formal insolvency
appointments makes two of this issue’s articles especially timely. Richard Heis
(p13-15) introduces the new code of ethics that comes into effect on
1 January 2009. His conclusion, that some might find the structure of the
code confusing and that it merits careful study before it comes into effect, is
concise and accurate. In a similar vein, Rupert Connell (p23-25) discusses
officeholders’ conflicts, analysing the approaches of the courts as well as the
RPBs. By illustrating the differences in those approaches he makes clear both
that the courts have a distinct and separate view of conflicts from the RPBs,
which practitioners therefore need to recognise and understand, and that
practitioners must comply with the code of ethics and uphold the reputation,
integrity and objectivity of the profession.

’ For information on advertising
within the R3 Directories, contact:

3 Brendan McGrath,

brendan.mcgrath@groupgti.com

Tel: +44 (0) 1491 828920

Or book online:
www.groupgti.com/insolvency

Chris Laughton is editor of RECOVERY
and a partner at Mercer & Hole.
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OPINION W

Reflections on
our brave new world

Antony Fanshawe expounds on the monetary meltdown and the need to do more with less.

am writing this on 8 October

2008. This morning Alistair

Darling announced a £50 billion

plus plan to inject new capital

into four British clearing banks.

Yesterday RBS fell to 90p,
76 per cent down from the six-month high
of 384p.

At that level it must be a buy, was my
first thought, particularly with government
investment. At the time I did not know of
the likely structure of the government’s
lifeboat for the banks but my first instinct
was that they should offer to underwrite a

some accelerated M&A work, so the
transfer could have been seamless with no
need to call on the government guarantees.

Shareholder claims would have been
dealt with through the insolvency process
without the need now for a share valuation,
which will bring with it a prolonged period
of wrangling and the potential for
litigation at an inevitable further cost to the
exchequer.

My colleague on R3 council, Mark
Phillips, has expressed the view that
perhaps we should change the name of
administration to the French term,

These guys really need to start thinking like a turnaround
fund. I wonder who is advising the government on this; not, it

seems, IPs.

rights issue not only to get some of the pain
taken by the private sector but also to invest
in ordinary shares with the upside of
capital appreciation, voting powers and
dividend income.

I was pleased to hear Jon Moulton
echoing my thoughts this morning, when I
heard that far from going for the
ordinaries the government was going for
the worst of all worlds: preference shares.
All the risk of the ordinaries with none of
the upside!

At least, I said to myself, why not look
at the deal Warren Buffett did with
Goldman Sachs and get a stonking coupon
on the preference shares and either make
them convertible or take an option on the
ordinaries as well at the current market
price.

Where were the IPs?

These guys really need to start thinking like
a turnaround fund. I wonder who is
advising the government on this; not, it
seems, IPs.

I cannot think that the government
had an IP helping to drive what became the
Northern Rock debacle: months of
dithering and then a  botched
nationalisation. Wouldn’t it have been
better to crystallise the position by
appointing administrators to protect the
position if necessary, with the government
guarantee behind them. There were, at an
early stage, a number of prospective
purchasers who may have bought the
business or parts of it from the
administrators. The deals could even have
been set up beforehand as pre-packs with

sauvegarde, (or safeguard to the monoglot
English speaker). He feels that this would
express the essential nature of the
moratorium without the negative and, in
some eyes, value-destructive connotations
conjured up by the word administration.

where banking facilities are not being
renewed at all, or at a lower level than
previously or only where supported by a
personal guarantee.

The latter has certainly had the
desired effect of concentrating directors’
minds on whether they should continue to
trade, and if the level of borrowing is more
likely than not to increase, the answer is
obvious.

Although the root cause of this
recession (if I may call it that) is very
different from the 1990 recession, the net
effect is similar: costly money and not
much of it.

The big difference this time round is
the level of unencumbered assets in
companies’ balance sheets. In the early
1990s factoring and invoice discounting
was in its infancy. Most SME funding was
provided by overdrafts secured by fixed
and floating charges and it was the
accepted wisdom that book debts were a
fixed charge. Now book debts are
assumed to be a floating charge but often
no longer belong to the company having
been assigned to a factor or invoice
discounter. Plant and equipment now also

The challenge for us as a profession is to be quicker on
our feet, to preserve value in goodwill and other intangibles
and continue to deliver returns to creditors.

And he may be right; but whatever the
name, it does seem strange that
government should go to the trouble to
invent a process and then seemingly turn a
blind eye to it when the national interest is
threatened.

At last though some practical lessons
seem to have been learned as the banking
crisis has developed. The split of Bradford
and Bingley was a much more decisive
operation, and the proposed takeover of
HBOS is much more like what should have
happened with Northern Rock. There are
obvious  similarities  between  these
operations and the more common pre-
pack administration sales as practised by
IPs. Perhaps the government has been
listening, and perhaps we have official
sanction for pre-packs.

At the coalface

The implications for the wider economy
are becoming obvious here at the coalface.
In my office we have seen new instructions

Editor recovery@r3.org.uk | Recruitment recovery@r3.org.uk/recruitment

tend to belong to third parties, while real
property is more often than not leased at
full rents, rather than freehold, and office
furniture and equipment has a derisory
value.

The challenge for us as a profession
is to be quick on our feet, to preserve
value in goodwill and other intangibles
and continue to deliver returns to

creditors. This is what has primarily
driven the rise of the pre-pack, which was
largely unknown in 1990. It looks now as
though it’s here to stay, with government
sanction.

Antony Fanshawe is
a partner at Begbies
Traynor.
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Il PRESIDENT’S COLUMN

President’s column

Nick 0’Reilly looks at the banking crisis and its impact on the insolvency industry.

he recent events in the

financial world have taken

place at an astonishing rate

and it is a truly amazing

time to be R3 president.

Later in this issue you will
see that we have given space to Angela
Knight, chief executive of the British
Banking Association (BBA) to give its
views on the banking crisis. We at R3 have
always been keen to listen to other
stakeholders’ views with regard to how
they see business recovery and insolvency.
It is no secret that R3 and the BBA have
not always seen eye to eye, especially in
the area of Individual Voluntary
Arrangements over the last few years.
Hopefully the IVA protocol, agreed by all
stakeholders including the Insolvency
Service and implemented in February
2008, will go some way to improving
knowledge of our respective positions.
That said, we will not shy away from
making our members’ views known to the
BBA if we feel that any of its members are
unnecessarily  turning down  viable
voluntary arrangements for no logical
reason.

Northern Rock

It is amazing to think that it was only in
August 2007 that the credit crisis really
entered the national consciousness when
Robert Peston, BBC Business Editor,
reported that Northern Rock had
approached the Bank of England for
emergency funding because their lines of
credit had disappeared. We at R3 had also
had our run-ins with Northern Rock in the
period leading up to August 2007. We
were very concerned when they made
various public announcements that nine
out of ten voluntary arrangements were,
in their opinion, inappropriate. We felt
that did a very big disservice to our
members and complained immediately
and asked for verification of that headline.
No such verification was forthcoming.
Even when people were queuing outside
the branches of Northern Rock in August
2007 for the first run on a bank for many
generations, no-one could have foreseen
that just over a year later, the government
would be needing to bail out institutions
of the size of the Royal Bank of Scotland
or that Lehman Brothers would have
collapsed so spectacularly. In 20 years’
time I wonder how history will judge the
politicians  involved and the chief
executives, chairmen and boards of
directors of the clearing banks of the UK.
I am not sure that there will ever be the
same level of trust in banks.

4| Winter 2008

August 2007: the crisis begins

northern rock

Icelandic banks

In May 2008 we held our annual
conference in Cannes and Bjorn
Gudmundson of Landisbankii gave us a
presentation on how he saw the global
economy at that stage. He also gave us a
very short presentation on how Iceland had
grown from being a small fishing
community of 300,000 people to become
one of the largest global players in the
financial market. Even then a number of
our members were astute enough to ask the
pertinent question: ‘Where has the money
come from?’ and, six months on, it is clear
that it was all built on a house of cards. The
national economy of Iceland will be paying
for the follies of a small number of banks
and entrepreneurs for many years to come.

All of the press coverage of the financial
crisis and subsequent bail out by central
governments has led some people to believe
that everything will be back on track and
there are no worries ahead. Unfortunately
our members know that there is a time
bomb out there in terms of the level of
corporate failures and we expect to see
quarter-on-quarter increases in the number
of corporate insolvencies over the course of
the next 18 months and perhaps longer.

Finally, we at R3 remain committed to
providing thought leadership and engaging
in high level discussions with government,
the opposition, trade associations such as the
BBA, the Insolvency Service and any other
parties who we feel would benefit from
understanding the difficult, technically
challenging job that our members carry out
at the coalface and the experience that they
can bring to the discussions.

As I'said at the start — an amazing time
to be president.

R3 News

SPG Forum

The SPG Forum took place at Chesford
Grange Hotel in Warwickshire on 16 and
17 October. It was a really lively conference,
with a fantastic turnout. I think I personally
enhanced the conference at the Gala
Dinner by falling off the stage and taking
one of the event’s exhibitors, Richard
Mitchell of C&V Data Management
Services, with me. I would point out that no
alcohol was involved in the fall and it just
comes down to plain clumsiness on the part
of your president.

I think I personally
enhanced the conference at
the Gala Dinner by falling
off the stage.

Annual Dinner

It was nice to see so many members at the
Annual Dinner at the Dorchester on
3 October 2008. I had personally chosen
John O’Farrell as the after-dinner speaker
as I have really enjoyed his books. He did
an enjoyable presentation and came across
as a thoroughly nice guy, and I am really
pleased that the event was a great success.
My thanks to Angela Laxton at R3 who does
a sterling job in organising these events; the
evening always goes off smoothly with
Angela controlling operations.

Regional events

My diary continues to be a challenge to me
in these busy economic times. During the
next month I am attending the North West
Regional Meeting, and the South West and
Wales Regional Meeting as well as the
Southern Region. The areas that I still wish
to get to before my term ends are the
Midlands Region, Northern Ireland and the
North East and T am really looking forward
to coming to events and hearing members’
views on how the association is operating
and areas of concern that they are facing.

Nick O’Reilly is
client partner at
Vantis.
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BURNING PLATFORM W

Burning platform

Have your shout. If you have comments about articles
in RECOVERY or concerns about the industry we’d like to hear from you.

Dear Sir,

Banking Bill presents risks

to bank creditors

It is surprising to see the government has
imposed a condition on banks using the
Bank Reconstruction Fund to keep lending
availability to homeowners and small
businesses at 2007 volumes; yet, at the
same time, it is introducing measures that
will make it more expensive for banks to
lend.

Surprising, because it was the 2007
volumes of lending that helped to stoke the
present crisis in the first place. And it could
increase the cost of lending to or dealing
with UK banks because their financial
institution counterparties may have to hold
more capital as a result of some of the
proposals.

The restriction imposed on RBS,
HBOS and Lloyds TSB paying dividends to
shareholders has been widely criticised. It
has been blamed for the banks’ lower than

expected share price, and it may increase

their cost of capital.

Some provisions of the Banking Bill
could make it more expensive for financial
institutions worldwide to deal with any UK
bank, not just those that use the Bank
Reconstruction Fund:

e The Bill will take away the right of
counterparties to call an event of default
and accelerate a loan or other obligation
based on a special resolution regime
transfer order. It would not matter
whether the affected contract were
transferred or kept with a residual bank.

e The Bill may undermine set off and
netting clauses. If implemented, the
Bank of England may be able to cherry
pick transactions (or even individual
obligations from relationships that are
structured as a single agreement) and
transfer them to a private or public
sector buyer. This would leave the
creditor exposed to the weakened

residual bank. Although under the Bill
HM Tieasury can make an order to
preserve set off arrangements, it does
not have to.
Up to now, financial institutions have
only had to post capital to support net,

rather  than  gross, exposures to
counterparties.  If the Bill  were
implemented as it stands, with no

amendment to the capital rules, financial
institutions dealing with UK banks would
have to review their netting and collateral
arrangements. They would have to assess
whether they have to hold more capital if
they could not be confident their close-out
netting and set-off arrangements would
work. This would probably be priced into
any deal with a UK bank, and restrict the
scale of dealings.

Rosali Pretorius is a partner in the
Financial Markets and Regulation Group
at Denton Wilde Sapte.

Obituary: Muir Hunter, QC

uir  Vane  Skerrett

Hunter, who died aged

95 on 18 October, took

over as the head of 3

Paper Buildings in

1958. After a wide
ranging legal career, insolvency had
become his major focus, and the quality
and quantity of work that his expertise
attracted led his colleagues in Chambers
to specialise likewise. The set subsequently
relocated to 3—4 South Square, Gray’s Inn,
where it continues to be a leader in the
field of insolvency and related subject
areas.

Born in 1913, Hunter was educated at
the Westminster School and read Classics
at Christ Church, Oxford. After deciding to
pursue a legal career, he was called to the
Bar by Gray’s Inn in 1938. His early career
was interrupted by war service spent with
the Royal Armoured Corps and in India,
where among other things he judged anti-
corruption tribunals.

Hunter became editor of Williams on
Bankruptcy in 1948. His work on the title
(and 1its successor, Muir Hunter on Personal
Insolvency) marked the start of a
distinguished academic career in addition
to his career at the Bar, recognised by his
appointment as visiting professor of
insolvency law at Bournemouth University

in 1997 and by the University of Kingston
in 2007. His final book, Going Bust? How to
Resist and Survive Bankruptcy, was published
in 2007.

Hunter was known for his integrity,
professionalism and tenacious style of
cross-examination. He took silk in 1965
and was made a bencher by Gray’s Inn in
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1975. In 1972, in one of the highlights of
his career, he played an integral role in
uncovering local authority corruption —
and was uncowed by governmental
pressure to soften his cross-examination of
the then Home Secretary Reginald
Maudling, who resigned as a result.

Hunter had strong humanitarian
tendencies, as shown early on by his relief
work during the Spanish Civil War. In the
1960s he worked with human rights
organisation Amnesty International (of
which he was a founder member), observing
trials of alleged political dissidents in
Turkey and the former Rhodesia, and in
1969 he co-founded a Neighbourhood Law
Centre in North Kensington to offer help to
people unfamiliar with the legal system.
Hunter also joined forces with his second
wife, a charity worker in palliative medicine,
to found the Nairobi Hospice and the
Polish Hospices Fund to provide training
for Polish doctors and nurses in palliative
medicine. The latter initiative eventually
helped to revolutionise the field of
palliative care throughout central and
eastern Europe.

Hunter married his first  wife,
Dorothea Verstone, in 1939. After her
death in 1986 he married Gillian Petrie.
He is survived by Gillian and his daughter
from his first marriage.
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Il NEWS UPDATE

News update

SPG Forum members predict
increases in corporate insolvency work

R3 members were asked in 2007 if they felt that their practices’” earnings from personal
and corporate insolvency work would increase, decrease or stay the same during the
coming year.

At the SPG Forum in October 2008, over 180 delegates were asked the same questions
to find out what had actually happened over the last 12 months, and to predict what would
happen during the next 12 months. The charts show how remarkably close the predictions
were compared with the figures for 2008.

Personal insolvency work

‘ 2008 prediction Actual figs for 2008 2009 prediction ‘
Increase 26% 24% 36%

| Stay the same 30% 25% 28% \
Decrease 36% 37% 26%

| Not relevant to me 8% 14% 10% |

Corporate insolvency work

| 2008 prediction Actual figs for 2008 2009 prediction |
Increase 54% 57% 78%

| Stay the same 28% 21% 7% \
Decrease 7% 11% 2%

| Not relevant to me 1% 1% 14% |

Statistics show that the retail sector is facing a hard time in the run up to Christmas and
beyond. Companies need to consider their strategic options carefully and ensure they are
diversified. The March issue of RECOVERY is on the theme of retail — so watch this space
to find out what’s happening.

Formal insolvency analysis

| 04 07 a1 08 0208 0308  July/Aug  Sept |
Food & drink 14% 10% 8% 6% 7% 4%

' Clothing & footwear ~ 18% 27% 18% 19% 17% 23% |
Furniture 9% 12% 19% 16% 17% 13%

' Other household goods 4% 5% 8% 8% 9% % |
Mail order 13% 8% 6% 6% 5% 6%

| Non-specialised stores  17% 17% 8% 11% 1% % |
Other specialised stores 21% 18% 28% 27% 25% 34%
Others 4% 3% 5% 7% 9% 3%

100% 100% 100% 100%  100% 100%
6| Winter 2008

IS investigations and enforcement operations
Grant Thornton has produced its final report on the
Insolvency Service’s investigations and
enforcement operations.

An interim report was produced in April 2008
but, following discussion after its publication,
additional data was sought to test further and
provide more information for the emerging
conclusions. On the strength of this, the conclusions
and recommendations in the final report have been
refined. The report is available on
www.insolvency.gov.uk/aboutus/reportweb.pdf.

Thousands in debt missed off official figures
R3 estimates that around 600,000 people who are
struggling with debt are being missed off official IS
figures. These are people who have taken out debt
management plans (DMPs) that have now become
unmanageable. Unlike bankruptcy and individual
voluntary arrangements, DMPs are not included in
the statistics produced by the IS.

Stable PPF levy

The Pension Protection Fund (PPF) intends to keep its
basic levy stable in 2009 but warns that the levy
scaling factor, coupled with an economic downturn,
could still combine to torpedo the UK’s most
vulnerable defined benefit schemes.

The PPF will not collect a levy from those
schemes that have entered assessment at the start
of the levy year. However, any waived levy will be
recouped if the scheme in assessment is
subsequently rescued.

In September, the PPF published The 2009/10
Pension Protection Levy Consultation document. It
was available for consultation and all comments
received by 23 October were considered. A summary
of the responses and any changes was published in
November on www.ppf.gov.uk.

Regulation of ratings agencies

Ratings agencies have come in for some stick lately
and are likely to have to sharpen up their act. There
are differing opinions on how this can be done. On
31 July 2008, the European Commission put out the
Proposal for Regulatory Framework for CRAs (credit
ratings agencies) and Embedded Ratings Policy
Options for consultation. Standard & Poors agree
with the EC’s desire for greater oversight of ratings
agencies and fully support CESR’s (The Committee of
European Securities Regulators) and 10SCO’s
(International Organisation of Securities
Commissions) calls for greater transparency.
However, S&P’s president, Deven Sharma, has called
for European policymakers to base their proposed
system of supervising credit rating agencies on
internationally accepted principles and standards in
order to ensure a consistent approach globally and
ensure ratings opinions remain comparable
worldwide. For more information see
www.standardandpoors.com.
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I LEGAL UPDATE

Legal update

In this time of economic turmoil, Peter Cranston questions whether pooling
arrangements might return to traditional principles and, if so, whether this is desirable.

s this note is penned, the

Icelandic banking crisis

serves as a reminder of the

collapse of the BCCI group

17 years ago. One of the

legal legacies of BCCI was
the clarification of the powers of
liquidators to enter into compromise
arrangements to produce the pooling or
substantive  consolidation of several
connected insolvent estates into one. The
primary drivers are the complexities of the
cases, often impossibly entangled,
diminution in the aggregate costs of
administering the estates, and accelerated
distribution of what is available; all
obviously laudable aims.

However, a fundamental part of
English  insolvency law, indeed of
practically all English corporate law, is that
it operates at the separate entity level, with
each individual company (and the assets in
its liquidation) responding to the claims of
those with claims against it. Departures
from the single entity approach should
require good reason and, as will be
suggested, a more informed and positive
assent from those who are affected than
may be the received wisdom.

The position before 1992
Before the decision in Re: BCCI SA (No 2)
[1992] BCC 715, the position in England
was reflected in the words of Plowman J in
Re: Trix Limited [1970] 3 All ER 397:
1t is elementary that if it is desived to
distribute the assets of a company otherwise
than strictly in accordance with the creditors’
rights, the proper way to do it is by a scheme of
arrangement... but the policy of the liquidators
has been to avoid having a scheme of
arrangement. Instead I am asked in effect to
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deprive the creditors of the protection afforded
by [a scheme of arrangement], and to sanction
a conditional agreement of compromise...’
Since Plowman J’s protest against
pooling without using a scheme, effective
group consolidation has been achieved
through the use of interlocking CVAs
under Part 1 of the Insolvency Act 1986.
The need for a fully fashioned scheme of
arrangement or CVA has also been
tempered by the Court of Appeal’s
judgment in Bank of Credit & Commerce
International SA (No 2) [1992] BCC 715, in
which the court approved a compromise
involving a variation of the rights of
creditors in exercise of the powers
conferred on liquidators (with court
sanction) under section 167 and schedule 4

to traditional principles in keeping with the
more stringent approach of Plowman J.

Ireland and Australia
There is no statutory provision explicitly
permitting pooling in English law unlike,
for example, Ireland, where section 141 of
the Irish Companies Act 1990 permits
consolidation between related companies
or, more recently, the introduction of
section 579E into the  Australian
Corporations Act 2001, which received its
first judicial consideration in Allen v. Feather
Products PTY Limited [2008] NSWSC 259 in
March 2008.

The Irish provision is headed Pooling
of Assets of Related Companies, and confers a
discretion on the court to order that two or

What prompts a return to seemingly well established
principles is the apparent convergence of recent views from the
USA and Australia, which could signal a return to traditional
principles in keeping with the more stringent approach of

Plowman ]J.

Insolvency Act 1986, to achieve a combined
liquidation of two BCCI companies in
Luxembourg and the Caymans. The Court
of Appeal followed the Scottish decision in
Re Tayloy, Noter [1992] BCC 440 in
departing from 7rix. A similar outcome was
also achieved in Re Transocean Equipment
Manufacturing and Trading Limited [2004]
All ER (D) 352.

What prompts a return to seemingly
well established principles is the apparent
convergence of recent views from the USA
and Australia, which could signal a return

more related companies may be wound up
as if they were one, having regard to the
several factors set out in section 141(4),
including the extent to which the
businesses of the companies have been
intermingled.

The new Australian legislation also
gives the court a discretion to make a
pooling order in respect of a group of two
or more companies. This would cause the
several companies to be jointly and
severally liable for the debts of and claims
against each of them, with debts among the

Editor recovery@r3.org.uk | Recruitment recovery@r3.org.uk/recruitment



companies themselves being extinguished,
so that the assets in each winding up
become applicable towards satisfaction of
the external debts of all of the companies
together (as explained by Barrett J in Allen
v. Feather Products at [7]).

The Australian requirements set out in
section 579E(1)(b) are:

* that each company is related to the
other group companies, or

* the companies are jointly liable for one
or more debts or claims, or

* the companies jointly own or operate
property that is or was used in
connection with business, scheme or
undertaking carried on jointly by the
group companies, or

* one or more companies own property
used by any or all of the group
companies in connection with that joint
enterprise.

The requirement was that each
company was engaged in activities with the
others that constituted a single business
enterprise, with the focus being upon the
actual state of affairs rather than the
independent corporate capability of each of
them. In Allen v. Feather Products, it was clear
that the three companies involved met the
requirements of section 579E. Feather
Products itself manufactured goods using
labour provided by the second company,
and its finished products were then sold and
marketed by the third. Physical assets were
used jointly by the legal owner as well as the
other two companies. What caused the
court to reject the application, however, was
that two of the companies had been in
administration before liquidation, so that
their liquidations were deemed to have
commenced when the administration

positively consented to pooling, nor had
they been told their unanimous consent
was required. Creditors’ objections were
invited, but Barrett J considered that this
nem con approach was insufficient to enable
the court to vary creditors’ rights. In the
event, the application was dismissed and
pooling refused.
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the impact of the proposed pooling on
individual creditors (some of whom would
be worse off), and the lack of evidence
about where the anticipated additional
costs would be allocated if pooling was
refused.

Pooling assets and liabilities was a well
known concept. However, it did not appear

Practitioners should pause for reflection before resorting
to pooling compromises as expedient alternatives to the
normal (and) separate legal paths.

The liquidator’s appeal failed. The
court held it had no power to order
pooling, no matter how expedient it might
be. There was no evidence that the
consents of creditors to alter their rights
had been obtained, nor had there been a
compromise between the creditors and the
liquidators. Absence of objection was not
sufficient. The liquidators’ case was bound
to fail, so much so that the court required
the liquidators’ solicitors to show cause why
they should not bear the costs of the
application and warned that the court

s concerned about dividends to creditors in

a winding wp being whittled away by expensive

legal proceedings that have little chance of

success’.

Ansett

The Ansett Airlines saga has featured
consistently in the Australian courts since
2001. The Ansett companies were under
deeds of arrangement (DOCAs). In 2005,
the deed administrators applied for
directions as to the conduct of creditors’

The court held it had no power to order pooling, no
matter how expedient it might be. There was no evidence that
the consents of creditors to alter their rights had been
obtained, nor had there been a compromise between the

creditors and the liquidators.

began, which was before the new provisions
came into effect on 31 December 2007.
Despite the obvious satisfaction of the
requirements, the court had no jurisdiction
to grant the pooling order, however
meritorious it might otherwise be.

Black Stump

Prior to the new pooling order provision in
Australia, applications by  insolvent
companies to propose pooling
arrangements were not uncommon. In
Black Stump Enterprises [2005] NSWCA 480,
an application by the liquidators of the
Black Stump group of companies was made
for a pooling order by way of directions
application. In Black Stump, Barrett J had
set out several possible bases for the
pooling order sought but, at the hearing, it
was clear that none of the creditors had

meetings to consider variations to the
DOCASs, proposing to pool all of the assets
and liabilities of the Ansett group into a
single entity and treat it as one. Goldberg J
declined to grant the application (although
he remained open to additional evidence
that later enabled a meeting to consider the
pooling scheme to proceed,
notwithstanding his March 2006 decision).
The principles set out in the judgment of
Goldberg J in the Federal Court (Ansett
Australia  Limited [2006] FCA 277) are
instructive, particularly as regards the
comparative review of the US jurisprudence
on substantive consolidation (found at [96]
et seq). By contrast, there is no reference to
any contemporary English authority, such
as BCCI No 2, in his analysis.

Goldberg J commented on the effect
of pooling upon creditors, especially as to
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to the judge that pooling had been
approved where a number of the creditors
of one or more of the companies had been
disadvantaged by the pooling proposal,
and those creditors had not unanimously
consented to, or approved of, the pooling
proposal itself.

Substantive consolidation
In Ansett Goldberg ] reviewed the US

jurisprudence on the doctrine of substantive

consolidation, which was akin to pooling
and, in particular, the recent restatement of
the principles in the Third Circuit’s decision
in Re: Owens Corning (2005) 419 F.3d.195,
that substantive consolidation was an
extreme remedy to be used sparingly. Mere
benefit to the administration of the various
companies was not sufficient to warrant
substantive consolidation.

The  challenge to  substantive
consolidation in Owens Corning was made
by its lenders, seeking to rely on subsidiary
guarantees that would have been swept
away in a consolidation. All other creditor
constituencies (and the debtors) favoured
consolidation. The Third Circuit reversed
the District  Court’s approval for
consolidation and made clear its rejection
of a creeping liberal trend since 1980
towards substantive consolidation, verging
on the routine and expedient in some
cases, and questioned whether it was
equitable to the creditors of each company.
It emphasised that corporate separateness
should be respected in the absence of
compelling reasons, and then only after
other approaches had been considered and
rejected.

On co-mingling, Goldberg | in Ansett
quoted the US court that

“...co-mingling justifies consolidation only

when separately accounting for the assets and
liabilities of the distinct entities, which will
reduce the recovery of every creditor — that is,
when every creditor will benefit from the
consolidation. Moreover, the benefit to creditors
should be from costs’ savings that make assets
available rather than from the shifting of assets
lo benefit one group of creditors at the expense
of another; mere benefits to some creditors, or
administrative benefits to the court, falls far
short.” [98]

Goldberg ] considered that these
principles applied and complemented the
Australian  principles. There was
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authority in support of the view that a court
would pool in circumstances where a
number of the creditors of one or more of
the companies would be significantly
disadvantaged (which troubled him in
relation to the Ansett proposals). It was not
sufficient for a pooling order that the
administration or liquidation is complex, or
that the identity of the creditors is difficult
to determine. Those features may have a
cost impact, but they were not, of
themselves, determinative of the case for
consolidation. The court was anxious to see
liquidations conducted with commercial
efficiency, and would not allow any
technical rules to frustrate this. Goldberg J
added that, although the pooling proposal
was advantageous to most of the creditors
from a practical point of view,

T do not consider that one can disregard a
corporate structure when one is seeking to
exercise power under [section 447A of] the
Australian Corporations Act, especially when
the company has a group of clearly identified
creditors, who may be disadvantaged by the
exercise of the power. [It is not] open to an
administrator to conduct the affairs of a
company under administration in a manner
detrimental to creditors.”

The application by the Ansett

administrators, albeit in good faith, and

even though no creditor objected to the
pooling proposal (other than the party
appointed  to argue against  the
administrators’ application), was not
determinative. The creditors who were
adversely affected had not been put on
notice of the monetary extent to which they
may be adversely affected by the pooling
proposal.

Ansett after Allen v. Feather Products

Does section 579E diminish the force of
Goldberg J’s judgment? Ansett was not
referred to in Feather Products but Black
Stump was. Barrett J noted [31] that the
court in Feather Products recognised that
there had been
‘adequately informed assent by the creditors
to a defined departure from the basis on which
assets would otherwise be applied and debts
and claims would otherwise participate in the
respective windings wp’.
That seems wholly consistent with the
views articulated in Ansett.

So what?

Indeed, you might ask. Pooling remains a
minority pastime in English insolvency,
and BCCI SA (No 2) amply justified the
pooling compromise sanctioned because of
the ‘sheer complexity’ thwarting ‘any effort

to proceed neatly along the normal legal
paths’ (per Nicholls V-C, at first instance,
with whom the Court of Appeal agreed).
However, the observations that pooling
agreements are not conditional upon
acceptance by creditors (BCCI at [1992]
BCC 719F), or the compromise approved
in  Transocean without formal objection
from creditors to save cost and to ease the
administration of the estates, sit uneasily
with the views of Goldberg J in Ansett. The
complexity of corporate groups and their
financial structures have certainly not
diminished since the fall of BCCI
Practitioners should pause for reflection
before resorting to pooling compromises as
expedient alternatives to the normal (and)
separate legal paths. They need to ensure
that there will indeed be benefits to all
creditor constituencies and that value is
preserved for them by costs’ savings, rather
than rearranging legal entitlements.

Peter Cranston is a
partner in the
restructuring group
at Eversheds.
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Recent case summaries

Corporate and personal insolvency update from Martin Ouwehand.

Corporate insolvency

In Re Beloit Walmsley Ltd [2008] EWHC
1888 (Ch) (His Honour Judge Pelling QC)
Facts:  The company entered into
administration on 17 November 1999 and
then a Company Voluntary Arrangement
on 17 April 2001. The administrators were
also the supervisors of the CVA. The
company had exposed its employees to
asbestos. The Financial Services
Compensation Scheme Limited (FSCS)
had been required to meet a number of
personal injury claims made by former
employees. The FSCS took an assignment
of these employees’ claims against the
company.

Some of those with personal injury
claims, but whose symptoms had arisen
well after the CVA, would not be party to
the CVA under s5 Insolvency Act 1986 (as it
was before the recent amendments)
because they would not have been given
notice of the meeting approving the CVA.
The administrators applied to court
because they wished to exercise a discretion
under the CVA to admit any such
additional creditors to participate in the
CVA so long as they could show their
injuries had arisen by 22 November 1999
(the date that a liquidation would have
occurred).

the CVA. The FSCS, however, relied on a

term in the CVA that allowed the
administrators to take such action as they
see fit in order to protect the best interests
of those concerned in the CVA
‘notwithstanding that such action may differ
from the course of action anticipated [in the
CVA proposal]’. However, the judge found
that, read as a whole, this provision could

The FSCS’s application was dismissed. The court had no
jurisdiction to order the administrators to make a distribution
that would contradict the terms of the CVA or to do anything
that would lead them to breach the trust created by the CVA.

The FSCS had had to meet the claims
of a further category of contingent creditors
whose claims were based in tort and did not
accrue until after 22 November 1999. They
therefore opposed the administrators’
application because these claims would be
excluded from the proposed distribution
and the FSCS would be unable to recover all
of its loss. Among other things, the FSCS
sought an order that would make the CVA
funds available to these contingent
creditors as well as the others.

Held: the FSCS’s application was
dismissed. The court had no jurisdiction to
order the administrators to make a
distribution that would contradict the
terms of the CVA or to do anything that
would lead them to breach the trust created
by the CVA.

Comment: The creditors with purely
tortious claims accruing after 22 November
1999 could not be defined as creditors of

not authorise the administrators to make
distributions to those not contemplated by
the CVA.

He held that the court does not have
the power to direct a variation to the terms
of a CVA nor does it have jurisdiction to
direct a course of action that would involve
a breach of the terms. The judge held that,
if he was wrong on this point, the court
could not authorise what would amount to
a breach of trust in respect of the CVA.

Personal insolvency

Official Receiver v. Gary Lee May [2008]
EWHC 1778 (Ch) (Mr Christopher Nugee
QQ)

Facts: Mr May acquired a new Yamaha
motorbike on hire purchase from Close
Motor Finance for £5,699. He later fell into
financial difficulty and sold the motorbike
for £1,250 in cash to pay bailiffs. He did so
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without informing Close Motor Finance
and at a considerable undervalue. On
18 December 2006, Mr May was made
bankrupt and Close Motor Finance was left
with a debt owing to them of £4,066.

The Official Receiver applied to the
Newbury County Court for a Bankruptcy
Restrictions Order (BRO). Mr May did not
dispute any of the allegations against him.
The district judge found that his conduct
was culpable but that it was an act of
desperation and was unlikely to happen
again. In those circumstances, she
purported to exercise a discretion not to
make the Order and Mr May was
discharged. The decision was appealed to
the deputy judge.

Held: Appeal allowed. The court had
no general discretion as to whether or not
to make a BRO once it concludes that the
conduct of the bankrupt fell below the
acceptable standard implicit in the
statutory provisions.

Comment: The relevant provisions are
contained in schedule 4A to the Insolvency
Act 1986. Paragraph 1(1) provides that @
bankruplcy restrictions order may be made by the
court’. Paragraph 2(1) provides that the
court  shall grant an application for a
bankruptcy restrictions order if il thinks
appropriate having regard to the conduct of the
bankrupt (whether before or after the making of
the bankruptcy order)” .

The words f it thinks appropriate’ in
paragraph 2(1) required the court to make
a judgment by examining and evaluating
the bankrupt’s conduct to see whether it
involved ‘some element of misconduct or neglect
or financial irresponsibility’. Once this
element was found then the use of the word
Shall’ in paragraph 2(1) compelled the
court to make an order.

On re-hearing the application, the
judge  accepted  that  extenuating
circumstances can be taken into account in
evaluating Mr May’s conduct, but found
that it fell significantly below the
appropriate standard: Mr May knew the
motorbike was not his to sell and he
exposed the finance company to the risk
that they would recover neither their
money nor the bike. In the circumstances,
the deputy judge made an order for a
period of two and half years.

Martin Ouwehand
is a barrister at
11 Stone Buildings.
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To get your voice heard in Legal Q&A contact Sarah Houghton at GTI (sarah.houghton@groupgti.com).

The nature of advice given is general and neither RECOVERY nor the writer is responsible for any consequential
loss arising in connection with information given in this publication.

Legal

voice

Legal Q&A

Kathryn Tait answers your insolvency queries.

I was appointed as

administrative receiver by a

debenture holder; I have sold
sufficient assets to repay the debenture
holder and will be discharged shortly.
However, a liquidator has now been
appointed and has requested my files. Am
I entitled to refuse?

The starting position is section 235 of
the Insolvency Act 1986. As an
administrative receiver you are obliged to
give to the liquidator such information
regarding the company and its
promotion, formation, business, dealings
or property as the liquidator may
reasonably require. Further, you are under
an equitable duty to account and provide
information to the company, whether
acting by its liquidators or not. Your
failure to do so may entitle the liquidator
to bring an application for an order under
section 236 and/or a claim by the
company for specific performance or
damages for losses arising from your
breach of the equitable duty. In either
situation, you would be likely to face a
costs’ application if either succeeds.

To obtain an order for production of
documents under section 236, the
liquidator must show that the provision of
the documents is necessary in the interests
of the winding up and that production of

The judge was not
persuaded that documents
that had been paid for by the
debenture holder should not
be disclosed.

the documents should not be oppressive.
It is established case law that the onus is
on the liquidator to satisfy the court about
the need for the documents. In situations
where the respondent is an unconnected
party the court will require more
persuasion. However, in view of your
fiduciary duties and statutory obligations
to both the company and the liquidator,
the court is likely to be willing to make the
order. In Re Pantmaenog Timber Company
Limited [2004] 1 AC 178, Lord Millett
suggested that the only limitation in using
section 236 is that it may only be invoked
to enable the liquidator to exercise their
statutory functions. If the liquidator can
show that without the documentation they
are unable to fulfil their statutory duties,
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the court will probably make an order,
unless the burden of providing those
documents will be oppressive.

Will this include any documents

relating to my fees and

instruction I have received from
the debenture holder?

This was one of the issues in the recent
case of Re Delberry [2008] EWHC 925 (Ch). In
this case the liquidator considered that the
fees incurred in the administrative
receivership were excessive and merited
further investigation. During the course of
that investigation other issues arose that
required  disclosure of various other
documents. An application under section 236
was made, which the administrative receivers
resisted on the grounds that the liquidator
did not reasonably require the documents
because they did not relate to Delberry’s
business and that the application was an
abuse of process because an application to fix
the administrative receivers’ remuneration
(section 36) was pending.

The judge was not persuaded that
documents that had been paid for by the
debenture holder should not be disclosed.
Notwithstanding his observation, he did
not agree that the identity of the person
who bears the costs of preparing the
documentation should affect the court’s
jurisdiction to make an order under section
236, so that this ground of rejection was
refused by the judge.

I had understood that section
236 was not supposed to be used
to put a liquidator in a better
position in litigation, so that a liquidator
would be unlikely to succeed if a decision
to take court proceedings had already
been made. However, I understand that in

Delberry an application to fix the
administrative receivers’ remuneration
had already been made. Is this correct?

This is correct. The administrative
receivers argued that the liquidator wanted
the documents simply to bolster the
evidence in support of the application to
fix the administrative receivers’
remuneration. On the facts of Delberry the
liquidator had written stating that, while
the primary issue had been the
remuneration, further investigations had
disclosed other alleged failures by the
administrative receivers.

The judge was clear in that although
section 236 is not intended to give the
liquidator special advantages in ordinary
litigation, this principle is not a hard and
fast rule. On this basis, in Delberry, the
judge saw no reason why section 236 could
not be used by a liquidator to support an
application to fix the remuneration of the
administrative receivers. The judge went
further, referring to the expectation of the
administrative receivers that they would
have documents relating to the company’s
business and affairs and be under a duty to
disclose them to a liquidator.

The judge distinguished the case of Re
Trading Partners Limited [2002] BCLC 665,
where it had been held that a liquidator
should not use section 236 to obtain an
insight into the strategic consideration for
the receivership. In  Delberry, the
receivership was at an end and the
liquidator wanted to investigate the
circumstances of the sale of the company’s
business and assets by the administrative
receivers. There were no competing claims
by the administrative receivers or the
debenture holder and, as the judge noted,
it is important that the liquidator should
have a comprehensive understanding of
the company’s affairs.

The overwhelming conclusion that is
drawn from Delberry by administrative
receivers, or indeed administrators, is
that correspondence, communications,
documents and notes of meetings must be
prepared bearing in mind that they may have
to be disclosed to a subsequent office-holder
or indeed may come before a judge.

Kathryn Tait

i is a solicitor in the
corporate recovery
group at Boyes
Turner.
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Technical update

Richard Heis outlines a new code of ethics for insolvency
practitioners and encourages IPs to study it before it comes into force.

n 1 January 2009 a new
code of ethics will come
into force for insolvency
practitioners. The code
has been produced by a
sub-committee of the
Joint  Insolvency = Committee, which
represents all the insolvency regulatory
authorities, and will replace the current
Guide to Professional Conduct and Ethics. The
production of the revised code has been a
long and arduous process. Work began in
2005, and has involved extensive
consultation with interested parties.

The need for a stand-alone guide for insolvency
The key feature of the new code is that it is
based on, and follows the format of, the
Code of Ethics for Professional Accountants
produced by the International Federation
of Accountants (IFAC). As all the UK
accountancy bodies are adopting the IFAC
Ethical Code, it was considered that this was
the appropriate course to take. However, it

the consultation, some respondents
questioned whether the IFAC structure was
suitable for the special circumstances of
insolvency work at all.

The IFAC Code is a principles-based
code, which adopts a framework approach.
It begins by setting out a series of five
fundamental principles to which all
practitioners must adhere. The framework
approach is a method that practitioners can
use to identify threats to the fundamental
principles and determine whether there are
any safeguards that might be available to
reduce or offset such threats.

The Insolvency Ethical Code attempts to
deal with the problem of making this
approach universally applicable by allowing
alternative introductions for IFAC and non-
IFAC bodies. For non-IFAC bodies the
introduction sets out the five fundamental
principles (which may be called the
fundamental insolvency ethical principles,
as in the current Guide) and discusses the
threats and safeguards approach. An

The key feature of the new code is that it is based on,
and follows the format of, the Code of Ethics for Professional
Accountants produced by the International Federation of

Accountants (IFAC).

did present the drafting committee with
some challenges. As not all insolvency
practitioners are members of one of the
accountancy bodies, it was recognised that
there remains a need for a stand-alone
guide for insolvency. This raised the
question of how the IFAC principles could
be incorporated into such a guide in a way
that would make them equally applicable to
all insolvency practitioners while allowing
the non-IFAC bodies to restrict their
application to regulated work. At the same
time, the guide would need to avoid
unnecessary duplication and possible
inconsistency with the IFAC Ethical Code
adopted by the accountancy bodies. During

alternative introduction for the IFAC bodies
would allow them to link to the main IFAC
Code and set the remainder of the Code
dealing with insolvency in the context of the
main Code. The second part of the Code
deals with the specific application of the
principles in an insolvency context, with
examples of circumstances that might give
rise to threats and the safeguards that might
be available.

Incidentally, the use of the word code to
describe  the document follows the
terminology used in the main IFAC Code.
However, the document does not constitute
a set of rules and regulations, as the term
code might imply. It is still essentially a
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guide, which sets out a series of directing
principles and standards. Notwithstanding
the adoption of the framework approach,
the effects of applying the Code in specific
circumstances are broadly the same as the
effects of the current Guide.

The five fundamental principles

The five fundamental principles are:

* integrity

* objectivity

* professional competence and due care
* confidentiality

* professional behaviour

The Code explains these as follows:

Integrity: an insolvency practitioner
should be straightforward and honest in all
professional and business relationships.

Objectivity: an insolvency practitioner
should not allow bias, conflict of interest or
undue influence of others to override
professional or business judgments.

Professional competence and due
care: an insolvency practitioner has a
continuing duty to maintain professional
knowledge and skill at the level required to
ensure that a client or employer receives
competent professional service based on
current  developments in  practice,
legislation and techniques. An insolvency
practitioner should act diligently and in
accordance with applicable technical and
professional standards when providing
professional services.

Confidentiality: an insolvency
practitioner should respect the
confidentiality of information acquired as a
result of professional and business
relationships and should not disclose any
such information to third parties without
proper and specific authority unless there
is a legal or professional right or duty to
disclose. Confidential information
acquired as a result of professional and
business relationships should not be used
for the personal advantage of the
insolvency practitioner or third parties.

Professional behaviour: an insolvency

practitioner should comply with relevant >>
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laws and regulations and should avoid any
action that discredits the profession.
Insolvency practitioners should conduct
themselves with courtesy and consideration
towards all with whom they come into
contact when performing their work.

These are broadly similar to the
fundamental insolvency ethical principles
in the current Guide.

The Code then goes on to discuss the
identification and evaluation of threats to

compliance ~ with  the  fundamental
principles, which it divides into five
categories:

* Self-interest threats: which may occur as
a result of the financial or other interests
of a practice or an insolvency
practitioner or of a close or immediate
family member of an individual within
the practice

dealing with its specific application in
relation to insolvency appointments.

Generally, it will be inappropriate for
an insolvency practitioner to accept an
insolvency appointment where a threat to
the fundamental principles exists or may
reasonably be expected to arise during the
course of the insolvency appointment
unless:

e disclosure is made, prior to the
insolvency appointment, of the existence
of such a threat to the court or to the
creditors on whose behalf the insolvency
practitioner would be appointed to act
and no objection is made to the
insolvency practitioner being appointed,;
and

e safeguards are or will be available to
eliminate or reduce that threat to an
acceptable level. If the threat is other

Having identified and evaluated any threat to the
fundamental principles, the practitioner should consider
whether there are any safeguards that may be available to
reduce the threat to what the Code calls an acceptable level.

* Self-review threats: which may occur
when a previous judgment made by an
individual within the practice needs to
be re-evaluated by the insolvency
practitioner

* Advocacy threats: which may occur

when an individual within the practice

promotes a position or opinion to the
point that subsequent objectivity may be
compromised

Familiarity threats: which may occur

when, because of a close relationship, an

individual within the practice becomes
too sympathetic or antagonistic to the
interests of others; and

Intimidation threats: which may occur

when an insolvency practitioner may be

deterred from acting objectively by
threats, actual or perceived

Consider the safeguards
Having identified and evaluated any threat
to the fundamental principles, the
practitioner should consider whether there
are any safeguards that may be available to
reduce the threat to what the Code calls an
acceplable level. The relevant safeguards will
vary depending on the circumstances.
Generally safeguards fall into two broad
categories: safeguards created by the
profession, legislation or regulation; and
safeguards in the work environment. In the
insolvency context, safeguards in the work
environment can include safeguards
specific to an insolvency appointment. In
addition, safeguards can be introduced
across the practice. These safeguards seek
to create a work environment in which
threats are identified and the introduction
of appropriate safeguards is encouraged.
These issues are explored in greater
detail in the second part of the Code
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than trivial, safeguards should be
considered and applied as necessary to
reduce them to an acceptable level,
where possible.

The Code then suggests various
safeguards that might be considered, which
might include, for example, the use of
third parties on an assignment, Chinese
walls, or terminating the relationship that
gives rise to the threat. If the practitioner
encounters a situation where the threat

identifying, evaluating and responding to
any threats, both leading up to and during
an insolvency appointment, by reference to
written contemporaneous records.

The Code deals with personal and
professional relationships in some detail, but
in a rather confusing way. One part of the
Code deals in general terms with identifying
relationships and evaluating whether they
are significant to the conduct of an
insolvency, while a separate part considers
them in relation to specific circumstances. In
this connection the concept of ‘material
professional  relationship’  has  been
abandoned and replaced with the concept of
a ‘significant professional relationship’, the
interpretation of which appears to be more
subjective and open to the practitioner’s own
judgement. Although ‘material’ and
‘significant’ in normal parlance are often
used synonymously, a subtle change has
taken place. A practitioner’s firm could have
done a job for which they were paid relatively
little, or indeed not at all, but that is still
significant as it would have a bearing on
their role as IP, for example, providing
advice on wrongful trading. Similarly their
firm could have done a much more
remunerative exercise, involving something
that is unlikely to have any bearing on the
insolvency role and which had no connection
to the reason for the company’s
predicament, such as a review of expatriate
tax arrangements, and such a connection
may not be deemed significant, even though
it may previously have been seen as material.
Some practitioners had already taken to
thinking of ‘materiality’ in a wider sense,
rather than focusing purely on size of fee,
but the change provides a useful
acknowledgement of this.

The list of specific situations in which practitioners are
required to decline an appointment, or are permitted to take
an appointment in succession to a previous one, are broadly

the same as in the current Guide.

cannot be reduced to an acceptable level,
he should not accept the appointment.
Where an individual is specifically
precluded by the Code from taking an
appointment, a joint appointment would
not be an appropriate safeguard, and
consequently it would not be appropriate
to accept the appointment.

IPs must be able to justify their actions

The Code goes on to discuss the obtaining
of insolvency appointments (the payment
of commissions remains prohibited),
conflicts of interest, practice mergers,
transparency, professional competence and
due care, and record-keeping. It is
important to remember that it will always
be for the insolvency practitioner to justify
his actions. He will be expected to be able
to demonstrate the steps that he took and
the conclusions that he reached in

The section of the Code dealing with the
application of the framework to specific
situations uses the framework approach to
arrive at broadly the same conclusions as the
annex of particular circumstances in the
current Guide. For example, a practitioner
should  not accept an  insolvency
appointment where he or his firm have
carried out audit work for the company
within the previous three years. This is an
example of a significant professional
relationship that will preclude the taking of
an appointment. Curiously, however, the
Code does not discuss the provision of other
types of services such as those which, under
the current guidance, would give rise to a
material professional relationship.
Furthermore, the Code states that where
audit work has been carried out more than
three years previously, a threat to compliance
with the fundamental principles may still
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arise, but it is for the practitioner to consider
whether such a threat can be eliminated or
reduced to an acceptable level.

As under the current Guide,
appointment as an investigating
accountant at the instigation of a creditor
will not normally give rise to a significant
professional relationship provided that
there has not been a direct involvement by

with the company or proprietor of the
business, and the company or proprietor of
the business is aware of this.

The list of specific situations in which
practitioners are required to decline an
appointment, or are permitted to take an
appointment in succession to a previous
one, are broadly the same as in the current
Guide.

an individual within the practice in the
management of the company or business,
the practice has its principal client
relationship with the creditor rather than

Study the guide carefully

There is no doubt that there has been a
need to review the Ethical Guide in the

Technical Bulletin

Technical Bulletin 84 was issued in October. Its contents included:

m HMRC Claims Handling Unit — Change of Address

m New Address for VAT Returns and Payment —
Deferred Implementation

m New Forms for Notification of Appointment of
Liquidator — Northern Ireland

m Notification of Insolvency in Electronic and Other
Media

m Display of Company’s Name at its Registered
Office and Other Locations

m Liquidator’s Accounts — Scotland

m Administration Applications — Proposed
Administrator’s Statement

m Court Decides Between Competing Nominations
for Administrator

Administrative Receivers’ Duty to Obtain
Proper Price

Availability of Orders for Disclosure under
Section 236 of the Insolvency Act 1986
Annulment of Bankruptcy on Grounds of
Payment in Full

Jointly Owned Property — Trustee in
Bankruptcy’s Right to Occupation Rent
Chapter 15 Recognition of Foreign Proceedings
Denied by US Courts

Employers’ Liability Insurance Policies
Federal-Mogul Aftermarket Judgment Now
Reported

LEGAL UPDATE

light of changes in the nature of the work
undertaken by insolvency professionals.
The adoption of a principles-based
approach gives the Code the flexibility it
needs for users to be able to apply the
Code to the variety of situations they
meet. However, there is a risk of
confusion when familiar concepts are
either rephrased or replaced with new
ones, and the adoption of the IFAC
structure, while understandable, does not
always suit the circumstances of
insolvency works.

Perhaps as a result of the IFAC
provenance the Code is not a concise
document and some might find its
structure confusing. However, given the
critical importance of getting the
independence issues right, all members
would be well advised to make sure they
have read and digested the Code well
before it comes into effect in January.

Richard Heis is a
partner in KPMG
Restructuring.
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Understanding Debt

Essential courses from BPP

Debt is an issue that affects business and personal life.
Gain an in-depth knowledge of the options available and
understand the terminology with our essential CPD courses:

* Understanding Personal Debt
* Understanding Personal Insolvency
* Understanding Corporate Insolvency

There is an increasing need for service providers dealing with customers or
clients facing debt risk, to have an awareness of debt issues and to understand
the warning signs which can lead to personal insolvency.

Insolvency Practitioners working with Individual Voluntary Arrangements are
required to demonstrate an understanding of a full range of non-statutory debt
solutions. Insolvency Practitioners are expected to undertake CPD to have a
full knowledge of these options.

Why choose BPP?

We have been working with Insolvency professionals for 16 years, and our
expertise and understanding of the profession have made BPP the UK’s
leading provider of Insolvency Training.

For further information regarding insolvency courses and exams or
CPD courses, please visit our website at www.bpp.coml/insolvency,
telephone our Client Care team on 0845 833 7235, or email
insolvency@bpp.com

Ref: RN308
N /
PROFESSIONAL EDUCATION”

0845 833 7235 insolvency@bpp.com www.bpp.com/insolvency
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The banking industry

1s working to restore trust

Angela Knight maintains that lending is continuing but that the restoration
of confidence and greater attention to risk management are needed to ensure
a return to a more stable economic environment.

here are some mornings

when it might be better not

to switch on the radio. In

fact just recently there have

been too many mornings

like that. We seem to wake
up to fresh agonies every day, whether it is
a bank going bust in America, Iceland
grinding to a halt (the country that is), or
here in the UK a massive state intervention
to stabilise our banking sector.

Learning from our mistakes

In the UK we had an early indication of the
problems to come when Northern Rock ran
into trouble last September. Its business
model relied too heavily on short-term
borrowing from other banks, so when the
inter-bank market dried up at the end of last
summer it was left dangerously exposed.

Following the run on Northern Rock,
the UK authorities acted quickly to
understand what went wrong and to put it
right. And of course, since this is the UK,
we did it all in public. No other country has
addressed the issues facing the banking
industry with anything like as much
candour. All of us have learned a great deal
in the process.

The economic downturn is a global
phenomenon, and what we have seen in
recent weeks is a concerted effort by the
world’s major economies to find a global
solution. Much of this is yet to take place or
has only partly been implemented, so time
will tell how effective these measures will be.

Lending

But key among these measures for borrowers
of all kinds — individuals and businesses — are
the efforts to restore normal activity to that
inter-bank market. The rates at which banks
lend money to one another are still at
historic highs, though they have been falling
gradually at the time of writing. That cost of
borrowing partly reflects and partly governs
a bank’s ability to lend to their customers, so
much of the global activity at the moment is
an attempt to drive these rates down.

All lenders have been affected by the
credit crunch, but banks have continued to
offer loans and mortgages more than many
other lenders. Our latest figures show that
the level of credit that banks have provided
to small businesses has been holding up,
while new mortgage borrowing has shrunk
to around one-third of its usual size.

The banking industry is
engaging actively to restore
stability and confidence. The
industry understands the
concern and the worry and
also what it needs to do to

build back trust.

Over the 12 months to June 2008,
figures from the main high street banks
providing small business services show that
term lending grew by 11 per cent to £44
billion and borrowing on overdrafts stood
at £9.2 billion, some three per cent higher
than a year earlier. Total deposits for small
businesses stood at £54.5 billion, having
grown six per cent over the year. Meanwhile
new banking relationships had been
established for 543,000 small businesses.

As part of its stability package for the
banking sector, the government is
requiring the banks in which it now has
stakes to return lending to 2007 levels. If
inter-bank borrowing costs continue to fall,
good businesses will still be able to find
competitive credit facilities.

But a full restoration of our economy is
unfortunately some way off. We have lost
what confidence we had in our institutions —
in our banks, in our governments, central
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banks and treasuries, and in the
international ~ organisations who  are
supposed to be managing the accelerating
globalisation of commerce. To restore that
confidence will take some time and a great
deal of effort.

Need to improve risk management

It is clear that one of the causes of the
extraordinary events of these last 15
months is the failure by some in the
banking industry to manage risk
appropriately. But just because some banks
have got into difficulty, certainly not all
banks have and I know of no-one who
works in the banking industry, or indeed in
the financial services industry generally,
that does not wish that situation had never
arisen.

As the industry reviews both the causes
and the consequences, it needs to ensure
this type of problem does not happen again.
The banks understand that there have to be
changes in the way they do business and
they are committed to making them. Some
people ask why risks are taken at all. The
answer is that all companies have to take
risks, whether in banking or in any other
area. It is about managing those risks well
and making the key decisions — and also
being prepared if something does go wrong.

It is the banking system that helps
families buy houses, that helps businesses
start and grow, and that is the fundamental
pillar of economic development and
prosperity. I quite agree that regulatory
changes have to be made as the current
regulations clearly did not spot the problems
any more than some of the banks did.
Equally as the changes take place it is also
necessary to ensure they are proportionate
and appropriate — over-regulation could
constrain our economic recovery.

On all of this, the banking industry is
engaging actively to restore stability and
confidence. The industry understands the
concern and the worry and also what it
needs to do to build back trust.

Angela Knight is the
chief executive of
the British Bankers’
Association.

Winter 2008 RECOVERY |17



I FUNDING Why is ABL attractive right now?

| ol

I~

ith the 20/20 clarity

of hindsight, we are

all by now deeply

familiar ~ with  the

severe consequences

of the credit crunch
and the significantly reduced availability
of bank lending, which inevitably is
matched by a flight to quality. Many
customers in need of more funding will be
all too aware that the credit bar has been
raised. Until recently, an increase in
facilities should not have been a significant
problem for most businesses. Now the
world has changed and banks are heavily
constrained due to the hiatus in the inter-
bank market.

The ever-tightening circumstances
have driven liquidity down and
expectations for credit quality and pricing
markedly up. Some would say it was a long
overdue correction and an example of a
market simply reflecting the prevailing
conditions. Others would argue that we are
now enduring an over-reaction with
otherwise healthy and solvent borrowers,
be they personal or corporate, suffering
unreasonably as a result of a broken,
inefficient banking sector — all directly
attributable to the excesses of the financiers
over the last few years.

Why ABL is well suited to the present
economic conditions

Figures recently released by the Asset
Based Finance Association show that
during the first half of 2008, the industry
advanced over £17.3 billion against
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Why 1s ABL.
attractive right now?

Peter Hayden explores the extent to which asset based lending (ABL) represents
a highly appropriate source of finance in these difficult times and offers advice on the
aspects that borrowers should concentrate upon when seeking such funding.

underlying security of invoices, stock,
property and other trading assets worth a
total of £31.2 billion. This represents a
growth rate of 15 per cent. Traditional
sources of funding grew by just 13.2 per
cent in the same period. At present it is
hard to gauge the effect that the recent
disorder in the financial markets will have
on the willingness of banks to lend in the

upon bank wholesale or back-to-back
funding in one form or another. More
acerbic commentators may wryly observe,
perhaps with some justification, that over
recent years prior to the onset of the
current tightening of credit conditions
some operators within the ABL sector have
exhibited a degree of over-enthusiasm, in
common with many others in the wider

Figures recently released by the Asset Based Finance
Association show that during the first half of 2008, the industry
advanced over £17.3 billion against underlying security of
invoices, stock, property and other trading assets worth a total

of £31.2 billion.

medium term. Once the current disorder
has abated and a more normal financial
environment has been restored, it remains
fair to say that the negative consequences
of the current financial turmoil should be
more muted among the asset based
financiers (ABFs).

If existing or prospective ABL clients
and their advisers understand why that
should be, then they can focus on (and,
wherever possible, strengthen) these key
aspects prior to any negotiations with an
ABF. This should maximise the chances of
securing funding that might otherwise be
unavailable to them.

Naturally, the ABL sector will not be
immune since many players are bank
owned and virtually all are dependent

financial sector. This may sometimes have
resulted in the provision of what may now
appear to be very stretched facilities to
corporate borrowers with a comparatively
modest financial pedigree. Consequently,
some ABFs may find themselves
constrained in their ability to lend while
they resolve the issues associated with such
earlier lending but this observation does
not apply to the majority of the companies
in the ABL sector.

It is more important than ever to focus

on the fundamentals

It is undoubtedly true that ABL has
experienced similar challenges to those
that have hit the other mainstream
categories of UK lenders since the
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tightening of liquidity associated with the
credit crisis first began to materialise in the
third quarter of 2007. However, the ABL
sector remains fundamentally sound as the
facilities provided are asset linked,
underpinned by professional valuations
and protected to a greater extent by the
more demanding collateral monitoring. As
a result, ABFs remain vigorously active,
although perhaps on a more cautious basis
than a year ago. As a sector, ABL should
not be as over-exposed, given the
predominant focus on underlying asset
values that sets ABL apart from
mainstream business banking.

It is important to understand the
drivers behind the changes that are now
perceptible in comparison to last year.

Good quality book debts

- the heart of most ABL propositions

It is important that the book debt is
straightforward, allowing the lender to be
confident that it will be readily collectable
in the unfortunate eventuality of the
borrower failing. The lender’s confidence
will be greatly enhanced if the assessments
at audit reveal the book debt to be proven
by a well organised documentation trail,
including confirmation of delivery, and to
be soundly administered by the receivables
function within the borrowing business.
Prospective borrowers will also receive
more support from an ABF if their
collection process is well established and
stable, overdue debts are low and erosions
resulting in the issue of credit notes are
minimal. Timely submission of both
invoices and credit notes and the regular
reports required by the ABF have always
been important but all the more so in
today’s market.

Poor debtor quality or over-
dependence upon one or two customers,
often referred to as excessive debtor
concentration, may prove to be a
significant barrier to a new borrower
winning the desired level of support from
an ABF. To illustrate this, if a business is
reliant upon one debtor for, say, 40 per
cent of its sales, should that business be lost
or worse still the debtor fail altogether, the

impact upon the ABL borrower will be
profound. To some extent, trade credit
insurance may serve to mitigate this
concern but in today’s market with insurers
themselves experiencing some stress, it is
reasonable to expect credit limits on
troubled debtors to be reduced rapidly or
pulled altogether. So credit insurance is
helpful but cannot be a universal panacea
to the challenge associated with a high
concentration or an overall poor quality of
debtors.

So the receivables element represents
the most liquid, easily realisable of all ABL
security and it is possible for borrowers to
still enjoy a very full level of support from
ABFs. As a result of the deterioration in the
financial sector, and the likely knock-on
effect in the wider economy, there may be
some curtailment of the higher
prepayment levels previously available on

Why is ABL attractive right now? FUNDING Il

now be more cautious. Much will depend
upon the confidence expressed in the
professional valuation, especially where
retail inventory and the ABL exit strategy
will be directly related to the current state
of the UK high street. Similar to receivables
finance, a well administered stock control
and integrated accounting system will be
much better received than a business that is
less rigorous in its inventory control.

Harder assets

The areas of plant and machinery and
particularly property-related funding may
potentially be more problematical as they
are usually amortising facilities. As
economic conditions continue to tighten,
then the original valuations relied upon by
ABFs may result in those property and
P&M loans being overstated when the
revaluations take place at the stipulated

It is important that the book debt is straightforward,
allowing the lender to be confident that it will be readily
collectable in the unfortunate eventuality of the borrower

failing.

invoice discounting facilities. This probably
will involve a shading of some five per cent
down from the most aggressive levels
available last year. There may also be a
reduced willingness to grant overpayments
unless supported by additional security or
a very strong business case and appropriate
fees commensurate with the additional risk
undertaken by the lender in a very
challenging credit market.

Taking stock

Turning to inventory (or stock) finance, the
fundamentals are broadly similar but the
parameters applied may be more cautious.
Where last year there was a willingness to
advance in the order of 70 per cent of the
value of finished goods with some appetite
to consider advances against raw materials
(and even well understood WIP, in some
instances) at present the approach may

Notwithstanding current market conditions:

m The primary focus of an ABF is on the quality and
adequacy of the underlying security.

m Incurring losses will not necessarily be a bar to a
new ABL facility but, inevitably, sustained negative
variance from plan will eventually impact upon an
ABF’s continued willingness to lend.

m Book debt represents the central, most attractive
and liquid of all the usual ABL asset classes.

m Inventory remains similarly attractive although
ABFs may be more cautious.

m Property and plant and machinery still represent
sound ABL security, although the level of funding
offered may be significantly lower than a year ago
due to the fall in value of such assets.

m Refinancing may be difficult as a result of the fall
in asset values as the existing borrowing may be
too high.

m Sound administration combined with accurate
and timely reporting will help strengthen the
relationship with the ABF.

Money cost and fees are likely to be higher than
a year ago, but may still represent good value if
vital funding is secured in today’s very difficult
market.

While the availability of stretched facilities, over-
advances or unsecured facilities will be curtailed,
ABL should generate more funding than
traditional sources of finance.
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intervals. An ABF may seek an increase in
capital repayments to bring the asset
amortisation into line with any reduction in
valuation perceived by the valuer.
Naturally, this is a matter for discussion;
rather than increasing monthly payments
the lender may be willing to extend the
period of the facility to avoid precipitating
a cash-flow crisis that would not otherwise
have arisen. Similarly, where a borrower is
considering seeking replacement finance
the issue of falling asset values may prove
to be a hindrance as the levels of funding
offered by an existing provider may be in
excess of that offered by a prospective
lender.

However, everything is negotiable. For
the right covenant and if supported by a
cogent and persuasive business case, cash-
flow facilities or other forms of highly
leveraged facility may well be available.
Such a comprehensive ABL package may
be crucial to fund a borrower through a
seasonal downturn or to continue trading,
notwithstanding  the  tough  market
conditions, but the availability of such
additional ABL facilities may also be
dependent upon the extent to which the
current disruption in the global financial
sector affects the wider economy.

Peter Hayden is an
asset based lending
consultant working
with MCR Corporate
Restructuring.
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'The merits of private equity
1N an economic downturn

Private equity has responded to downturns before and has been
successful in creating value. Simon Walker contends that the skills it brings
to the table will be part of the economic future.

he private equity (PE)
industry has gone through

some major challenges
and criticisms over the
past year — like all

industries in the limelight.
But in the current financial and economic
crisis, PE is one of the few sources of
capital that is still investing and helping
to keep the creaking economic machinery
well oiled.

Private equity firms are still sitting on
significant cash piles. According to
Private Equity Intelligence, in the first half
of 2008, global capital raised was almost
unchanged at $232 billion (£184 billion)
compared with the same period in 2007. A
recent study by Preqin, the leading source
of information for the alternative assets
industry, estimates that buyout firms have
some $450 billion of cash ready to invest.

Private equity success

Having worked through six downturns in
economic cycles since 1978, PE has the
ability to respond to changing market
conditions; it is creative and flexible
enough to keep re-inventing itself. It is
one of the few sources of long-term capital
that can be readily called on by companies
in trouble — or can simply provide much
needed liquidity. For example, in 1991
Cinven, the PE group, led the
management buyout of Carpetland from
the receivers of Lowndes Queensway. The
company soon became profitable and in
November 1993, with the help of further
funding from Cinven’s investors, it was
able to merge with Allied Carpets, a larger
operation than Carpetland itself, and part
of Asda. Under the new name of Allied
Carpets, the resulting group was the
largest carpet retailer in the UK. The new
company outperformed expectations and
in July 1996 was floated on the London
Stock Exchange. Only in February 2007
did Cinven’s investors finally exit the
company.

Private equity fixes and repairs
companies. A recent example, occurred in
the autumn of this year: MFI, the
furniture retailer, was in financial trouble
following the credit crunch. A deal was
secured between MFI management and its
owners, Merchant Private Equity (MEP).
The buy-out was funded through a

20| Winter 2008

substantial cash injection from MEP, which
secured deposits paid by customers. Most
of the 2,500 jobs that were in jeopardy
were also saved.

Longer term planning is important

To ride a period of economic downturn, it
is important to plan ahead. And, it is a
long-term investment that is best suited to
those organisations such as pension funds,
which always plan ahead. Many local
authority pension funds have PE
investments, as do a number of trade
unions; one of the reasons why the TUC
has issued advice on how to invest in PE.
Private equity does not only bring cash
injections to the table; it brings the right
leadership for a company, provides
strategic advice, shares their business
know-how and contacts, and gives
managers of their portfolio companies the
freedom to get on with running and
growing their business without the
distractions of being a public company.

services industry in 2006/7. Private equity-
backed companies generated £35 billion
in taxes — enough to pay for every nurse
and police officer in the UK — a fact
highlighted in the BVCA’s commissioned
research on the Economic Impact of Private
Equity launched in February 2008.

Future trends

Regarding trends of the future, distressed
debt and turnaround funds are set to grow
in importance. According to Private
Equity Intelligence — global private equity
funds raised $39.7 billion for distressed
debt last year, more than ever before and
this year’s figures look set to beat that. It is
estimated at the time of writing that close
to $50 billion has been raised globally in
2008 for distressed debt funds.

Looking to the future, there is no
doubt that the private equity industry will
face a tough year in fundraising, as
commitments to private equity funds are
set to drop dramatically over the next 12

In 2006/7 private equity-backed companies generated
£35 billion in taxes — enough to pay for every nurse and

police officer in the UK.

A study from June 2008 entitled
Corporate Governance and Value Creation —
Evidence from Private Equity by the London
Business  School and management
consultancy, McKinsey, unveiled research
on the creation of value in PE, based on a
sample of 66 companies owned by 12 UK
buy-out houses between 1996 and 2007.
The research revealed that a deal’s
average internal rate of return was 35.6
per cent and more than half of this (19.5
per cent) was generated through
operational improvement and a focus on
margins and efficiency. There was no
evidence that superior returns were
achieved by asset stripping. Increase in
capital expenditure was also
demonstrated, as well as greater efficiency
of capital employed.

More than this, the private equity
industry contributes significantly to the
wider economy accounting for £5.4 billion
of the total revenue of the UK financial

months as limited partners rebalance
their portfolios and adopt a more cautious
approach to investing following the
turmoil that struck financial markets in
September.

Whatever the turmoil still to come,
given the magnitude of the current
economic and financial issues, there is no
doubt that the skills, discipline and capital
that private equity brings will continue to
be part of the economic mainstream in the
UK, Europe and beyond.

Simon Walker is the
CEO at the BVCA.

Editor recovery@r3.org.uk | Recruitment recovery@r3.org.uk/recruitment



Adapting to the economic reality FUNDING M

Adapting to the economic reality

UK mid-market or SME private equity investors recognise the reality of a sustained
general economic downturn, which has yet to fully manifest itself. Viichael Loizou explains
the challenges and opportunities for existing and new investments.

hile the challenges

brought about by the

credit crunch remain

fluid, the past year

has undoubtedly

presented some
common issues that impact on the private
equity investor community. These include
the weakening performance of underlying
businesses (current and projected); the
lack of availability and cost of debt
funding; and a lowering of expectations on
value and timescale of exit returns.

A downturn exposes weak businesses
and funding structures, so the ability to
recognise, control and improve the key
income and cost drivers of the business as
well as its working capital cycle become
critical to riding the storm and future value
creation.

The PE response

Some private equity (PE) investors will
inevitably increase focus on their existing
portfolio as previous unrelenting optimism
is replaced with concerned attention to
detail and micro-management. In some
instances, the frantic search for a fallback
begins. The experienced will promote a
return to basics and focus on each
investment’s underlying core business, its
reason for existence and how best to
maximise its tangible opportunities.
Investors may also pursue opportunities
within their financially stronger portfolio

appetite and capacity to invest (and there
are many), there should be a surfeit of
investment opportunities, albeit with a
recognition that a successful exit may
require a more fundamental financial and
operational focus than before. The
difficulties in debt financing and the
higher working capital requirements will
lead to a greater equity requirement to
fund an acquisition. Combined with the
expectation that investors will need to hold
the investment longer before any
likelihood of a refinancing or exit, it is clear
that the investment will need to be worked
much harder to generate the returns
needed to maintain targeted internal rate
of returns. Added to the greater inherent
business risk caused by the volatility of the
economy, one can understand why there is
a substantial fall in the value that investors
are currently willing to pay for a business.

Investing in distress
Unsurprisingly,  distressed  investment
opportunities are again in vogue. However,
to deliver these, a PE investor must be
more responsive to today’s challenges,
remaining enterprising and acting on
opportunities speedily but with greater
emphasis on managing commercial risk.
To invest successfully in distressed
situations, improved internal discipline,
processes and procedures within portfolio
companies need to become part of the
investor’s day-to-day focus. It is vital that

To invest successfully in distressed situations, improved
internal discipline, processes and procedures within portfolio
companies need to become part of the investor’s day-to-day

focus.

companies, seeking bolt-on distressed
acquisitions or increased market share from

competitors ~ submerged  in  crisis
management. However, investors with
businesses whose capital structure or

business model are inappropriate face a
period of nervousness as the lack of
refinancing opportunities will lead to
pressure to make additional equity
injections, a possible distressed sale process
or, in some instances, probable losses.
Consequently, some PE investors will
become far more cautious, retrenching and
protecting existing investments and doing
very little else until the worst blows over.
For equity investors who maintain an

preventative and proactive measures in
areas such as cash management, cost and
asset appraisals are implemented, whether
this is to achieve operational efficiencies or
to dispose of non-core assets. The need for
greater ~ communication  with  key
stakeholders of the business (and lenders in
particular) is also important to maintain
stability, support and find solutions to
common interests.

For many, the nuances of a distressed
investment fall into the too difficult box.
Due to the lack of time and reliable
information  available for  distressed
investments, together with the downside
risk being too prevalent, it is often too easy
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for investors to say mno to these
opportunities. They may also recognise
that they do not have the resources to be
proactively involved in the investment.
Additionally, institutionally raised funds
not specifically focused on turnaround and
distress may find their investment
parameters prevent their participation.
Thus investors in this area are more likely
to be specific turnaround funds and high
net worth individuals.

How can IPs help?

From our perspective, the merits of the
hands-on active investor to complement a
backable management team are obvious, as
is the need to be able to obtain, where
necessary, the specialist expertise of
turnaround and insolvency professionals.

The constraint of limited time and
information to the IP is understood by
investors. However the earlier potential
investors are shown distressed
opportunities, the greater the chance that a
deal can be done before the core business is
beyond rescue. While a glossy information
memorandum on a business is nice to have,
getting a quick understanding of the detail,
such as the cash requirement to normalise
the business, the potential TUPE, pension,
lease and other onerous obligations as well
as access to management and key
stakeholders, is far more likely to result in a
successful purchase of the business and
assets or of the debt. Some of the detail
required by a distressed investor is little
different to that of an IP deciding on
whether or not to trade on an insolvent
business.

We believe private equity should
become an increasingly vital stakeholder in
this downturn. It has been much maligned
publicly during the boom times and
perhaps now is the time for private equity
to demonstrate more clearly its positive
impact as a saviour of viable businesses,
preserver of jobs and a key player in the
underlying strength of the UK economy.
With the help of the recovery fraternity,
this is, in our eyes, an achievable and
worthy outcome.

Michael Loizou is a
partner at Ridgeway
Capital LLP
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Office-holders’ conflicts

Rupert Connell maintains that the management of risk through
the timely recognition and handling of conflicts of interest in formal insolvency
procedures is all the more important in today’s challenging economic climate.

he proper treatment and

management of conflicts

not only reduces the risk of

office-holders and their

firms being exposed to

disciplinary action by their
regulators, but it also reduces the scope for
challenges and claims against office-
holders personally, eg removal from office,
damages, disgorgement of fees.

There is a heightened concern in
today’s climate, with more complex
corporate structures and a greater diversity
of stakeholders, that there will be a more
aggressive approach to conflicts than has
previously been seen. Conflicts can easily
become an Achilles heel for office-holders
and their firms if not properly dealt with.

A useful reference point is the
challenge to the CVAs of the TXU Europe
Limited holding companies. A group of
bondholders applied to the court to have
the CVAs of two of those companies set
aside for unfair prejudice and their office-
holders removed. They sought to make the
issue of the prior advisory relationship of
the office-holders’ firm with the banks’
steering committee, and the conflicts that
existed between the group companies over
which the office-holders were appointed,
central to their applications.

In that case, reported as Swsu Capital
and others v. Tucker and others [2005] EWHC
2170 (Ch), (Energy Holdings), Warren J
decided that the conflicts facing the office-
holders were not the central issue. And in
juggling the unfair prejudice, removal and
conflict arguments presented to him, he
considered a number of judicial authorities
on office-holders’ conflicts as well as the
confluence of those with the approach of
the insolvency practitioners’ licensing
bodies (RPBs) to breaches of their own
rules and guidance.

This article considers the conclusions
that can be drawn from that case in the
context of conflicts, and contrasts the
different approaches of the courts and the
RPBs.

The judicial approach

There is no shortage of examples of office-
holders  taking appointments  over
companies where their firms have
previously advised creditors, eg banks, and
one has to look back no further than the
1990s for some high profile examples of
such cases. The propriety of appointments
in these circumstances once again fell
under the judicial spotlight in Energy
Holdings where, not surprisingly, Warren ]
ruled that such a pre-appointment role
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should not, of itself, cause an office-holder
to decline an appointment in respect of the
debtor’s group:

Tt would be an overly strict application of
the principles... to say that a professional who
has previously advised a group of creditors
about their position is thereby precluded from
becoming an office-holder in any of the group
of companies of which the debtor company
Sforms part. The authorities show... that there is
no such rigid rule and that there is a balance to
be struck between the risk of bias and the
advantages of having someone in office who is
already familiar with the case, thus enabling a
more efficient and less costly exercise to be
carried out.”

In reaching this decision, Warren J
cited Re Maxwell Communications Corporation
ple [1992] BCLC at 465, in which Hoffman
J, commenting on the two eminent firms,
Price Waterhouse and Touche Ross, stated
that he had:

‘no doubt that... office-holders appointed by
the court ... would in no way act in a way
which favoured the banks at the expense of
other creditors.”

And referring to the judgment of Sir
Andrew Morritt VC in Re Barings plc [2001]
2 BCLC 159, Warren ] noted:

“...that conflicts within large insolvencies

were common... and almost inevitable given >>
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the small number of large practices competent
to deal with them.’

Moving on, it is possible, or even likely,
that group companies over which office-
holders are appointed will have claims
against, or which compete with, one
another. The treatment of these claims

In both these last two cases there were
substantial disputes as to claims between
associated companies, more than just a
prospect of a conflict, and the liquidators’
role was to investigate or adjudicate those
disputes that could lead, in effect, to them
suing themselves.

The mere existence of intra-group conflicts should be no
bar to an office-holder’s appointment over several companies
in the same group. At the outset it may not be practicable to
assess what conflicts exist or how they should be managed.

could materially affect the outcome for the
creditors of each company qua that
company. Some creditors, as in the case of
Energy Holdings, may have claims against
more than one company within the group.
These may relate to the same debt, such as
where a guarantee exists, or to different
debts. Other creditors may only be
interested in the office-holders achieving
the right result for a single member of the
group. See also Re Bank of Credit &
Commerce International SA (No 2) [1992]
BCLC 579 and Re Esal (Commodities) Ltd
[1989] 59.

Over the years the court has shown
that it is prepared in major or complex
insolvencies to address conflicts such as
these in a practical and commercial
manner. The mere existence of intra-group
conflicts should be no bar to an office-
holder’s  appointment over  several
companies in the same group. At the outset
it may not be practicable to assess what
conflicts exist or how they should be
managed. See eg Hoffman J in Re Arrows
Ltd [1992] BCC 121:

Tt is by no means uncommon in the case of
the insolvency of a substantial group of
companies for cross-claims and conflicts of
interest to arise between companies in the same
group.’

Indeed, in Energy Holdings, Warren ]
concluded that if, as was the case in Re
Arrows, it was acceptable for the same
individuals to act where there are potential
conflicts, the existence of an actual conflict
at the outset should also be no impediment
to acting. This is subject to the proviso that
the conflict is capable of being, and is,
appropriately managed.

The proviso is important. See eg Re
Wallace Smith & Co Ltd [1992] BCLC 970.
In that case, the court declined to make
an order that allowed the liquidators of
one company to take an appointment
over another member of the same group
against which there was substantial
litigation on foot. A further example can
be seen in Re Bi-Print Limited Ch 22 June
1982 (unreported) in which Nourse ]
decided on the facts to make a winding-
up order in respect of a company over
which two partners of the same
accounting firm had already been
appointed liquidators by the creditors.
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It is therefore appropriate to

distinguish between the position of an
office-holder who has to determine a
disputed debt between two companies of
which he is an office-holder in a quasi-
judicial capacity with that of an office-

Contlicts can easily
become an Achilles heel for
office-holders and their firms
if not properly dealt with.

holder who, as in the case of a CVA, is
merely putting forward proposals and who
is not negotiating or agreeing anything. In
the words of Warren J:

“...an office-holder making proposals for a
voluntary arrangement is not... adjudicating
on the claims of creditors when putting forward
proposals. True it is that he may, in the course
of doing so, nmeed to make some sort of
assessment of the strength of competing claims
in order to present a proposal which he
considers to be fair. But it is for the creditors to
vole on those proposals (so that, if anyone is
making an assessment, it is the creditors)
subject to the protection afforded by section 6 to
a minority creditor.”’

It would be over-simplistic to regard
the treatment of the issues set out in this
article as a panacea for every conflict
situation. Ultimately cases will be decided
on their own particular facts, but
practitioners may be guided by points such
as those touched on above.

The RPBs’ rules and guidance

Of course, there are many other types of
conflict that might affect an office-holder’s
ability to carry out his or her duties fairly
and impartially. Insolvency practitioners
will also need to consider their obligations
under rules and guidance imposed by their
RPB. The RPBs are required by s391
Insolvency Act 1986 to ‘maintain and
enforce rules’ for the regulation of
insolvency practitioners. This process is
overseen by the Insolvency Service, an
executive agency of the Department for
Business  Enterprise and Regulatory
Reform (formerly DTI). The regime is
underpinned by a Memorandum of
Understanding setting out the principles
and details agreed between the Secretary of
State and the RPBs. This requires each
RPB, among other things, to participate in
the development of professional and
ethical standards and best practice through
the Joint Insolvency Committee (JIC).
Once approved by the JIC, and adopted by
the RPBs, these standards form the basis of
the obligations expected of practitioners.

In Energy Holdings, it was argued that

the office-holders were in breach of
standards applicable at the time of their
actions. The applicants also argued that
this infected the process by which the CVAs
(of two of the TXU Europe Limited
holding companies, of which the Energy
Holdings entity was part) had evolved.
Consequently, they asked the court to find
that such breach was sufficient, in itself, to
render the CVAs unfair. However, the judge
answered this question as follows:

So far as concerns the CVAs, section 6
[Insolvency Act 1986] is the beginning and
end of the case... The issue of conflicts and
breach of ICAEW guidance come into the
picture only insofar as (if at all) they are
relevant to establishing unfair prejudice... I do
not consider that the fact that an office-holder
is in a position of conflict, even serious conflict,
and that he is in breach of his professional rules
are enough, by themselves, to establish unfair
prejudice.”’

The question... in relation to the CVAs is,
ultimately, whether they unfairly prejudiced the
applicants, not whether the process by which
the CVAs were arrived at was fair’

In Re Polly Peck International plc

3 February 1992 (unreported), Millet ]
drew a distinction between the interests of
the court in the administration of
insolvency processes and the rules and
guidance of an RPB. He noted that the
latter, by contrast, were concerned with the
integrity and objectivity of the RPB’s
members. Also, in Huxford v. Stoy Hayward
& Co [1989] BCC 421 Popplewell J stated:
If as a result of a conflict of interest,
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defendants were negligent in the advice they
gave, then the plaintiffs have a cause of action
as a result of negligence. ... it is the qualily of
the [advice] not the reason behind it which is
the question...’

Putting these two cases into the

context of a CVA, Warren ] said:

In other words, the mere fact of conflicts
does not necessarily result in unfair prejudice —
indeed, if it did, any creditor would be able to
block any CVA however reasonable it might be.’

So the existence of conflicts will always

be a factor that the court will take into
account which, as Warren J stated:

‘may tip the balance where the court is
uncertain whether or not the proposals are
indeed fair’

the case of group situations where office-
holders may encounter situations of
conflict.’

Practitioners who may have placed
some store on this example in the past will
find it has not been carried into the new
Insolvency Code of Ethics (Code) to be
adopted from 1 January 2009 by all the
RPBs to give uniformity to their approach
to conflicts (see page 13). But while the
Code provides some examples of what may
constitute acceptable departures, it is left to
every office-holder:

To justify his actions... and to be able to
demonstrate the steps that he took and the
conclusions that he reached in identifying,
evaluating and responding to any threats,

Insolvency practitioners will also need to consider their

obligations under rules and guidance imposed by their RPB.

But even if objection could properly be
taken to an office-holder’s appointment
under a RPB’s rules or guidance, it is clear
from Energy Holdings that that would not, in
itself, affect the validity of his appointment
under the insolvency regime. Judge-made
conflict rules, such as self-dealing or fair-
dealing rules, must give way to the
statutory regime of the Insolvency Act and
the Insolvency Rules 1986 insofar as the
validity of appointment is concerned.
(Note, however, that the court may still
make a winding-up order in relation to a
company already in creditors’ voluntary
liquidation, as was seen in Re Bi-Print
Limited, above).

The RPBs’ approach

The RPBs might appear to be out of step,
or even in conflict, with the courts, but, as
Warren J identified, their role is not the

same. The function of the RPBs is
primarily to uphold the reputation,
integrity and  objectivity of the

profession, so an office-holder could be
exposed to disciplinary action even
where the court has declined to disturb
his appointment. So where, for example,
a joint appointment might be acceptable
to the courts as a way of managing a

conflict, it might not, even with a
practitioner from another firm, be
enough to render an appointment

acceptable to an RPB if a practitioner is
specifically precluded under its rules and
guidance from taking an appointment on
an individual basis.

Breach of guidance will not always
lead to disciplinary action, but insolvency
practitioners who do not follow its
provisions must be prepared to justify a
departure. In the context of groups of
companies, such grounds may, for
example, in the case of ICAEW guidance in
force at the time of the Energy Holdings
case, be the recognition by the RPB that ‘it
may be impracticable for a series of
different insolvency practitioners to act in

both leading up to and during an insolvency
appointment, by reference to  written
contemporaneous records... which should be
sufficient to enable a reasonable and informed
third  party to reach a wview on the
appropriateness of his actions.” (Section 270).
In an interesting innovation, the Code
suggests, as one of a number of safeguards
to reduce the threats created by a conflict
to an acceptable level, that an office-
holder could seek the directions of the
court. This raises a number of interesting
points, not within the scope of this article,
but more pertinently, on one view,
assuming the court is prepared to give the
desired directions, the Code’s ‘reasonable
and informed third party’ test (see above)
would surely then be satisfied? However,
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conflict is capable of being managed

and (b) the management is put in place

immediately;

e conflicts cannot be ignored. If
something has been proposed as a
result of decisions by persons in
positions of serious conflict, it is ‘even
more important that the court is sure
that there is no [unfair prejudice] if it is
to refuse [the applicants] a remedy’;

* resignation from one, or more,
positions may not always be
appropriate, for example, where a
timely decision is required as to a
complex and urgent matter;

* a number of different approaches may
be appropriate depending on the facts,
including, when a conflict is capable of
being managed, the appointment of an
additional partner from the same, or an
independent, firm; obtaining separate
independent legal advice; or seeking an
appointment by the court of
independent persons. The solution
must be balanced by the need for the
efficient and cost-effective conduct of
the insolvency;

* in addressing a potential conflict the
consequences of additional expense
and delay must be balanced against
leaving the matter to be dealt with when
and if a potential conflict actually arises;
and

a conflict of interest may lead to a cause

of action but it is not necessarily a cause

of action in itself.

While the authorities show that the
appointment and actions of office-holders
need not be invalidated by the existence
of conflicts, even where they might be in
breach of the rules and guidance of their
RPB, this does not mean that office-

While the authorities show that the appointment and
actions of office-holders need not be invalidated by the
existence of conflicts, even where they might be in breach of
the rules and guidance of their RPB, this does not mean that
office-holders can ignore those standards.

the court seems unlikely to adopt an
approach that would depart from its
existing one as outlined above. Ultimately,
therefore, the final decision as to matters
touching the reputation, integrity and
objectivity of the profession is likely to
remain a matter for the relevant RPB, not
the court, to decide.

Conclusions

The judicial authorities suggest a number

of conclusions, which can be briefly

summarised thus:

e there is a recognition by the courts that
conflicts and cross-claims between
group companies in large insolvencies
are common;

* actual or existing conflicts are no bar to
office-holders acting provided (a) the
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holders can ignore those standards.

The proper management of conflicts
will remain a vital issue particularly for
those concerned with insolvencies of
groups of companies. This can be

expected to become more acute in an
environment where the role of financial
stakeholders, each seeking to maximise
their recoveries, is becoming increasingly
prevalent.

Rupert Connell is a
partner at Barlow
Lyde & Gilbert LLP.
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Don’t forget about competition

IPs need to ensure they have a good understanding of merger control issues so that
they can avoid competition issues when seeking to drive through a turnaround quickly.

oncentrate.  Competition
law  issues may not
immediately  spring to

mind when considering the

potential pitfalls for a

restructuring. Yet, merger
control rules aimed at regulating the
competitiveness of a given market can
quickly become central to the success — or
failure — of a deal. Without a basic
understanding of when and how such rules
might apply (and what you can do about it
if they do), you may quickly find yourself
experiencing delays or even, depending
on the competition laws in force within a
particular jurisdiction, the prospect of
having to unwind a transaction.
Ultimately, failure to appreciate the
importance of merger control may present
a stumbling block to the successful
realisation of any remaining value in a
distressed business.

Merger control rules require concentration
The purpose of merger control is to
regulate the structure of a given market by
ensuring that a concentration does not
have anti-competitive effects. Broadly
speaking, the concentration element
required to trigger merger control rules is
provided by a change in control or an
ability to exercise influence. This will
frequently be combined with a threshold
test typically set on the basis of turnover,
asset value, market share or a combination.
Although the precise rules vary between
Jjurisdictions, the potential application of
merger control rules in contemporary
restructurings should be clear.

Control does not necessarily require
the acquisition of a majority shareholding.
The UK merger control rules apply what is
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called a ‘material influence’ test involving
an assessment of the acquiring party’s
ability to require the target’s management
to have regard to its interests. For example,
a minority board representation or the
acquisition of just a 15 per cent
shareholding could be enough to confer
material influence on an acquirer,
particularly where the other shareholders
are fragmented.

In a restructuring context, debt for
equity swaps may require consideration of
merger control rules. A lender may be
looking for the potential upside should the
restructuring prove successful. However, by
swapping its debt for share capital (or some
other form of equity instrument like a
warrant or option), it may be acquiring
control or the ability to exert influence over
the debtor sufficient to trigger merger
control rules. Even the enforcement of
security may require attention if voting
rights become exercisable as a result.

of the target’s turnover or whatever
measure is applicable to the particular
merger control regime. For example,
China and Japan are among the few
countries who apply an asset value test as
the trigger — under the UK and US regimes
it is the turnover of the entities involved.
Further, it is just as important to recognise
that the merger control regime of more
than one jurisdiction may apply. Only after
this analysis will the appropriate rules for
the transaction become apparent.

EC Merger Regulation and its one-stop shop

The EC Merger Regulation (ECMR) will
have a role to play where the transaction
concerns concentrations that have a
community dimension. Even where there is
no community dimension and the laws of a
Member State apply, a national authority
may decide to refer the matter to the
Commission  where it feels the
concentration nonetheless affects trade

It is important not to overlook the preliminary step in any
merger control analysis — that is to assess whether the rules of a
particular jurisdiction actually apply. ...it is just as important to
recognise that the merger control regime of more than one
jurisdiction may apply. Only after this analysis will the
appropriate rules for the transaction become apparent.

However, it is important not to overlook
the preliminary step in any merger control
analysis — that is to assess whether the rules
of a particular jurisdiction actually apply.
As the thresholds and tests differ, it is
important to have a geographic breakdown

between member states. This point could
be overlooked, for example, where the
assets of an insolvent UK company are
divested to other UK companies.

Two sets of criteria must first be
satisfied for the ECMR to apply:
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* an acquisition of control (the possibility
of exercising ‘decisive influence’ over an
entity); and

e the meeting of
thresholds.

The acquisition of control may even be
triggered where sole control becomes joint
control or vice versa. The decisive
influence test is usually determined with
regard to voting rights attaching to shares —
either the acquisition of a majority
shareholding (positive control) or the
ability to veto or block a strategic decision
(negative control). However, under EC
competition rules there are no hard and
fast rules and many of the tests are open to
interpretation.

Concentrations with a community
dimension will, however, benefit from the
one-stop shop system — only the
Commission’s decision is required rather
than clearance from the relevant authority
in each member state. In a rescue situation,
speed of implementation will often be vital
in preserving value. The one-stop shop
system may therefore be significant.

certain turnover

To notify or not to notify?

Some merger control regimes require
mandatory notification to the competition
authorities. The parties will be prevented
from completing the transaction until they
have received clearance from the relevant
authority. Both the EC and US regimes are
examples of a mandatory regime. Yet some

worldwide turnover and, potentially, the
transaction being unwound.

Once notified, the relevant authority
may take a number of months to complete
its investigation — this does not assist where
time constraints can be so tight. Under the
ECMR, the phase 1 investigation can take
up to 35 working days with phase 2 taking
up to 125 working days. So it is by no
means a short period. It is easy, therefore,
to see the importance of considering
notification requirements early. In a
restructuring situation, however, such time
frames may sound the death knell to a
successful turnaround. What can be done?

Getting around the issues

In some jurisdictions a ‘failing firm’
defence exists. This kind of defence allows
a firm to merge with another where it
either has failed or is about to fail, where
no other purchaser provides a less anti-
competitive alternative and where the
assets would otherwise exit the market. It
might be thought that this will assist.
However, this defence is rarely successfully
invoked and as such may be of little
assistance.

Under the ECMR, in exceptional
cases, the Commission will grant a
derogation from the general suspension on
implementing a transaction until clearance
has been given. However, should there be a
competition overlap between the acquirer
and the target, for example where they are

Debt for equity swaps, insolvent business sales, changes
to voting rights — the building blocks of many restructuring
solutions — may all raise competition issues. However, the
appearance on the horizon of merger control should not, if
dealt with early and effectively, prevent the completion of a

successful turnaround.

regimes operate a voluntary notification
regime — the UK is a rare example.
Voluntary regimes allow the parties to
complete the transaction in advance of (or
even without having applied for and
received) merger clearance. However, the
merging parties run the risk of having to
undo the transaction should it lead to
competition issues. Particularly in a
restructuring or insolvency context this
would be disastrous.

The parties must generally notify the
competition  authorities  where  the
transaction is likely to trigger merger
control rules (unless it is voluntary to do
so — although it will almost always be
advisable). The timetable for this varies,
as does the procedure. Under the
ECMR, Form CO must be used. No
implementation of the transaction can
take place until the Commission gives
clearance, which will require an extensive
investigation. Failure to notify could lead to
a fine of up to 10 per cent of the purchaser’s

direct competitors, or even where the
acquiring entity controls companies active
in the same market, a derogation is
unlikely.

Derogation in practice

Our own experience has shown the impact
that merger control rules can have on an
insolvency transaction. We acted for the
purchaser in a pre-pack administration
sale where it was necessary to obtain
derogation from the obligation to suspend
all dealings until we had clearance. We
were successful in being granted the
derogation within just three days of the
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application — apparently the fastest time
derogation has ever been obtained. Our
achievement in successfully cutting the
time taken depended on the commitment
of the case team involved and the manner
in which they emphasised its urgency to
the decision makers within  the
Commission. Although there can be no
guarantee that the Commission will act as
quickly next time around, given the right
approach and contacts, it is now plausible
to envisage a shorter timetable between
notification and clearance.

In the particular case mentioned
above, the Commission was adamant that
the appointment of an administrator was
not, of itself, sufficient reason for
derogation from suspension to be given.
The view was that derogation may be
unnecessary since an administrator could
sell the business as a going concern.
However, we were able to convince the
Commission that a going-concern sale
would not be possible following the
appointment of an administrator unless
the sale could be conducted quickly — in
effect, as a pre-pack, so as to avoid any
adverse publicity. It was easy to envisage
that should landlords, suppliers and
customers of the company concerned
become aware of the administration, this
would have led to significant value
destruction. The administrators would
then have had to sell the business at break-
up value only, leading to employee
redundancies. Together with the fact that
the business concerned owned very few real
assets (for example it was trading from
rented property), this helped convince the
Commission that derogation was necessary
so as to enable a quick, value-preserving
sale.

Reaching the finishing line

Although merger control might at first
seem an unlikely concern for restructuring
and insolvency transactions, it should be
clear that it would be unwise to ignore its
importance. Debt for equity swaps,
insolvent business sales, changes to voting
rights — the building blocks of many
restructuring solutions — may all raise
competition  issues. = However, the
appearance on the horizon of merger
control should not, if dealt with early and
effectively, prevent the completion of a
successful turnaround. The key is to have a
good understanding of the various merger
control issues from the outset and to
instruct advisers who have experience of
dealing with the relevant competition
authorities on a tight deadline.

You can stop concentrating now.

Tina Evans is an associate and Paul Sidle is a
professional support lawyer in the Restructuring
& Insolvency Group at Linklaters LLP.
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You can bring that claim
—with ATE insurance

Insolvency practitioners should reconsider the role that ATE legal expenses insurance can
have in enabling them to pursue claims, as this can improve recoveries to the estate.

Funding an action

It is often the case that good claims cannot
be pursued for lack of funding. This is
particularly true in insolvency situations
when there are insufficient funds in the
estate and no creditors willing to fund
claims from their own pockets.

To overcome this hurdle, a growing
number of IPs have been working with
specialist solicitors and counsel who are
willing to act under a Conditional Fee
Agreement (CFA), commonly known as a
‘no win, no fee’ agreement. A CFA
effectively provides that the lawyer will not
charge a fee if the claim is ultimately
unsuccessful. If, however, the claim is
successful, then the solicitor’s fees and any
counsel’s fees are claimed from the loser
(together with an uplift set at a rate that
reflects the merits of the case and the risk
that, if unsuccessful, the lawyers will not be
paid). CFAs are permitted by the Access to
Justice Act 1999 and regulations made
under that Act.

Nevertheless, a CFA only helps with
one part of the funding package: namely
the IP’s legal spend. The other part of the
package relates to the costs of the
opponent if proceedings are brought but
the claim is unsuccessful — either because
the case has had to be withdrawn or the
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case is lost at trial.

In litigation, the loser generally pays
the winner’s costs of any court
proceedings. But having a CFA in place
alone does not address the situation of the
opponent’s costs in the event that the
claim is unsuccessful. If an IP brings a
claim in his own name in his capacity as
office-holder, he will be personally liable
for such costs.

In order to complete the funding
package where the IP’s legal team are
acting under CFAs, after the event (ATE)

with the claim, such as court fees.

ATE insurance can now usually be
taken out without any money having to be
found to pay for the insurance premium.
The ATE insurer agrees, in the contract of
insurance, that the premium is paid at the
end of the case. Where the claim is
successful, the Access to Justice Act 1999
allows the ATE premium to be recovered
from the loser. Accordingly, the premium
should be recoverable together with the
solicitor’s own costs, counsel’s fees and
other expenses associated with bringing

Where the claim 1s successful, the Access to Justice Act
1999 allows the ATE premium to be recovered from the loser.
Accordingly, the premium should be recoverable together with
the solicitor’s own costs, counsel’s fees and other expenses
associated with bringing the claim.

insurance can be taken out to cover the IP
in respect of these opponent’s costs. The
IP should, however, check what is actually
covered by the policy and the
circumstances in which the policy will pay
out (see point 2 below). ATE insurance
can also cover disbursements associated

the claim.

If the claim is unsuccessful, then the
premium — as one of the IP’s expenses — is
insured by the ATE policy. The net effect of
this is that insurance protection can be
obtained for the IP’s claim without any
financial outlay. This model has been used

Editor recovery@r3.org.uk | Recruitment recovery@r3.org.uk/recruitment



successfully for other types of litigation
over the last nine years. It is a model that
has been endorsed and approved by the
highest courts, such as the House of Lords
in Callery v. Gray (2002). In the case of
Rogers v. Merthyr Tydfil CBC (2006) the
Court of Appeal held that ATE insurance is
a necessary expense that gives claimants
access to justice and that any defendant
seeking to challenge the level of premium
charged would have to raise convincing
arguments to do so successfully.

A typical case

Having investigated, an IP considers that
there has been a transaction at an
undervalue and that the opponent has the
assets to meet any judgment and costs.
Typically, the IP has no funds in the estate
with which to bring a claim that would
result in recoveries of around £150,000.

The IP and his solicitor agree that
there is a good claim. The solicitor is
obliged, both professionally and legally, to
give advice in relation to the estimated
costs of bringing the claim. This includes
advising the IP about the consequences in
the worst case scenario: namely of losing
the trial. The IP is given an estimate of
£50,000 for the solicitor’s own costs and is
advised that counsel’s fees and court fees
are likely to be an additional £20,000.

The solicitor then warns the IP that his
opponent’s total costs are likely to mirror
his own of £70,000. Accordingly, if the case
is commenced but is ultimately lost then
the estimated downside is £140,000.

How to succeed

In such a case, no longer is an IP likely to
throw in the towel. Today, given the merits
of the claim, the solicitor is likely to be
willing to act under a CFA and instruct
counsel who is also prepared to do the
same. Accordingly, there is no need to find
the £70,000 for the IP’s own legal team.
The solicitor is also likely to have an
established relationship with an ATE
insurer and will know that insurance can be
secured with no financial outlay to his IP
client. This cover will be for the opponent’s
costs to trial as well as for any expenses,
including the ATE premium if the case is
unsuccessful. Accordingly, the remaining
exposure to opponent’s costs and the
premium is laid off by the ATE policy.
With this funding option, the IP is able
to pursue the claim, if necessary by going
to trial, and is likely to make a full recovery.
It can be seen that this business model
enables the IP to run cases with limited or
no funds at all. It unlocks litigation that
otherwise would never be pursued because
the financial outlay and the exposure to an
opponent’s costs are removed. IPs are not
constrained by the traditional pay-as-you-
go approach as they are offered as close to
a ‘no cost, no risk’ solution as possible.
When considering whether to bring a
claim, an IP needs to consider whether a
CFA is appropriate (given the warnings of
the judge in the recent case of Segal v.
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Pasram). However, it could be said, given
his duty to maximise returns to creditors,
that he now has a duty to consider whether
any claim should be brought using a CFA
backed with ATE insurance rather than on
any other basis.

It should be noted that not all cases
will be suitable for this business model. IPs
also need to be aware that it is important to
ensure that the proposed defendant has
the means to meet any judgment and

payable at the conclusion of the case. Once
again, the IP’s limited funds will not
prevent him or her from obtaining the
bond to see off this tactical challenge.
2.Opponents often try to see off a claim
by issuing interim applications to the
court in an attempt to secure a costs
order against the claimant. These costs
orders are normally payable within 14
days. Some ATE insurers only agree to
pay the opponent’s costs at the end of

The combination of a CFA backed with ATE insurance is...
a valuable tool that IPs should ensure they understand and
consider when deciding whether or how best to pursue claims
with a view to maximising the return to creditors.

award for costs, as, in the event of a
successful claim that turns out to be
unenforceable (so a nil recovery) then the
premium will usually remain payable (as,
strictly speaking, do the solicitor’s fees and
uplift under the CFA).

Gaining the upper hand

Where a claim is funded by a CFA and an

ATE policy, the claimant is obliged to

notify the opponent of this. Tactically this

has advantages for the IP. The opponent
will know that the IP has the financial
ability to run the case all the way to trial.

This should give an opponent the incentive

to try and settle early before the costs

become too expensive.

However, opponents have tried to
exploit the perceived weaknesses of the
CFA and ATE insurance funding package
in two ways.

1. Opponents would apply to the court in
insolvency cases for a security for costs
order, ie that the case should only
proceed to trial if a significant sum of
money (on average between 30-40 per
cent of the defendant’s estimated costs
to trial) were paid into court. This can
be an effective way for a defendant to
stifle a case on the basis that it knows
that the claimant does not have the
funds to comply with any court order to
pay over such security. Failure to comply
with any security for costs order results
in the action being stayed (ie held in
abeyance) with the ultimate threat of
the case being dismissed.

In response to this need, a new policy
now offers a bond (being as good as cash),
which will allow IPs to comply with any such
court order. The cost of the bond is only

the case. This leaves the IP with the
problem of finding the funds to pay any
interim costs order and ensure the case
proceeds. Ideally, cover for opponent’s
costs needs to include paying any
interim costs order made in the
defendant’s favour as the case
progresses to trial, as well as any final
costs order that the defendant may
obtain at the trial itself.

In summary
Historically, ATE insurance was associated

with  personal injury claims where
claimants brought claims with their
solicitor acting on a CFA.

As the market developed, ATE

insurance changed and it is now available
in relation to many more types of claim
including mainstream commercial
litigation cases and insolvency claims. Over
time, through statute and case law, the
process has been ratified and guidelines
developed regarding the use of CFAs, the
success fees payable under them and the
level of the insurance premium that can be
recovered from the losing party in the
event of a successful claim.

The combination of a CFA backed with
ATE insurance is, therefore, a valuable tool
that IPs should ensure they understand and
consider when deciding whether or how
best to pursue claims with a view to
maximising the return to creditors.

For IPs who are already using ATE
insurance, it is probably worth comparing
the policies now available as the market has
changed considerably over the last two
years and new products have been
launched that are better tailored to meet
their needs.

Theo Anderton (left) is a partner at Blake Lapthorn
and Rocco Pirozzolo (right) is a solicitor and senior
legal expenses underwriter at QBE Insurance.
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Insolvencies of

intermediaries and mvestment
firms: The FSA's expectations

The FSA outlines what directors and IPs should do when authorised
intermediaries and investment firms fail.

ince 2001, the Financial
Services Authority (FSA) has
been responsible for the
regulation of the UK’
financial services industry. The
FSA’s approach to regulation
has regard to four statutory objectives:
market confidence, public awareness,
consumer protection and the reduction of
financial crime. In the light of the current
economic environment we think it’s
helpful to set out out our expectations
when authorised intermediaries and
investment firms fail. Similar
considerations apply to all regulated firms.

The scope of regulation

To come within the scope of FSA regulation,
a firm must first apply to be authorised in
accordance with the provisions of the
Financial Services and Markets Act 2000
(FSMA) and our Handbook requirements.
As part of that process the firm must also
apply for permission to carry on one or
more regulated activities in accordance with
Part IV of FSMA. Essentially, these Part IV
permissions allow the firm to undertake
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certain types of financial services business.
Before a firm is allowed to carry on a
regulated activity we must be satisfied that it
can meet and can continue to meet our
minimum standards: Threshold Conditions
and that the persons running the firm are
fit and proper to do so. The firm and those
running it should also have regard to our
Principles for Business. These are a general
statement of the fundamental obligations of
authorised firms and reflect our four
objectives.

Variation of permissions

Notwithstanding these objectives, the FSA
does not purport to operate a zero failure
regime. We recognise that actions taken by
a firm may impact adversely on one or
more of our objectives. By way of example,
where a firm is deemed to be failing or
likely to fail the Threshold Conditions
then, unless the firm can rectify the
situation, we will ask the firm to seek a
variation of its permissions such that it is
no longer permitted to carry on certain
regulated activities. In the event there is
resistance to a voluntary variation of

permission then the FSA has the ability to
compel a firm to vary its permissions.
Alternatively, the directors or shareholders
may decide, either of their own volition or
through third-party pressure, that a firm is
no longer viable or that they wish to
withdraw from a particular sector of the
financial services market.

For some firms this means that they
will enter into an orderly wind-down on a
solvent basis. (This is the preferred route
from the FSA's perspective.) For others this
is likely to mean that they have no
alternative but to enter into some form of
insolvency proceeding.

Formal insolvency proceedings

Where a decision is taken for the firm to
enter some form of insolvency proceeding
(including a members’ voluntary liquidation)
then the FSA should be notified prior to
formal commencement. This is because the
firm in question is still a UK-authorised firm
and subject to our regulatory requirements.
The nominee office-holder can verify if a
firm is authorised by carrying out a search at
www.fsa.gov.uk/consumer.
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The point here is that Principle 11 of
our high-level Principles for Business
requires a firm to deal with us in an open
and co-operative way. Compliance with
Principle 11 includes, but is not limited to,
giving the FSA notice of any proposed
restructuring or reorganisation that could
have a significant impact on the firm’s risk
profile or resources. (Our Principles apply
to all regulated firms). The FSA should
therefore be notified as soon as reasonably
practicable of the proposed change to the
firm’s circumstances and certainly prior to
taking any formal decision to appoint an
insolvency practitioner (IP). Similarly where
a firm is made the subject of a winding-up
petition or is experiencing significant
creditor pressure then the FSA would also
expect to be notified of this and the steps
being taken by the firm in mitigation.

Part XXIV of FSMA

The general law of insolvency applies to
most financial services firms, however, Part
XXIV of FSMA sets out the FSA’s powers in
relation to insolvency proceedings. These
provisions establish, so far as is practicable,
a common approach across all sectors. The
FSA has the power to ask the court to
initiate various insolvency procedures. It
also has the right to be heard by the court
in insolvency proceedings instigated by
other parties and the right to receive
information (including all notices or
documents that are required to be sent to
creditors) and to appoint a person to
attend and make representations at
creditors’ meetings. How closely the FSA
will want to be involved will depend on the
seriousness of the situation for our
regulatory objectives.

As the FSA has the right to be heard by
the court in insolvency proceedings
instigated by other parties, it has regard to
the following matters in relation to the
nominee office-holder:

* Do they have the right experience with
regard to authorised firms?

* Do they have access to sufficient resource
with the right level of experience?

* Do they have any conflicts of interest?

* Do they have the required level of
integrity?

Notification
The proponents should therefore be
prepared to explain to the FSA why a firm
ought to be the subject of an insolvency
procedure together with the reasons for the
preferred  choice of  office-holder.
Notification should be given to the firm’s
usual FSA relationship manager. Where the
firm does not have a dedicated person in
this role then, for investment and
intermediary firms, notification should be
given to the Firm Contact Centre in the
first instance.

1Ps are reminded that an
administrator may not be appointed by the
firm or its directors under paragraph 22 of
Schedule B1 of the Insolvency Act 1986
without the consent of the FSA. The
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nominee administrator should therefore
advise us of the proposed appointment,
preferably in writing. Consent by the FSA
must be given in writing.

Where a firm is to be put into an
insolvency procedure we will need to give
consideration to whether all or any of its
remaining permissions should be removed
in their entirety or have a limit or
restriction put on them. Accordingly, where
it is proposed to put the firm into
administration then the FSA may want to
understand why this is more appropriate in
the context of its regulatory objectives than
putting the firm into liquidation. For
instance, will administration allow the sale
of all or part of the business and thus
minimise consumer detriment? In such a

FSA building

case, in order to facilitate the process the
firm would need to retain one or more of
its Part IV permissions. Alternatively, if
there is no prospect of the firm continuing
to trade then liquidation might be seen as
the better option in which case the firm’s
permissions should be removed.

Change of control procedures

A sale of all or part of the business by way of
a transfer of shares will be subject to the
FSA’s change of control procedures. It may
be possible to complete the change of
control on an expedited basis provided
the necessary relevant criteria can be met.
This is of particular relevance where
a sale (perhaps in a pre-packaged
administration) is likely to mitigate loss
and disruption to consumers. If an aset or
share sale is a potential option this is
should be communicated to us as soon as
possible.

Where it appears that the insolvent
firm has carried on a regulated activity
when not authorised to do so, the office-
holder must report the matter to the FSA

without delay. By the same token, the
insolvency practitioner must always ensure
that the firm has the correct permission
under FSMA to carry out a regulated
activity before any business is continued.
This is because, while the office-holder is
personally exempt from sanction by the
FSA and is not required to be an approved
person, the firm remains subject to FSMA.

Notification of the FSCS

Where the failed firm has protected eligible
claimants, then the Financial Services
Compensation Scheme (FSCS) must be
notified that the firm is in default and that
it might be required to pay compensation
(up to statutory limits) for any loss suffered.
The FSCS in turn will have a claim in the

insolvency in respect of any such amounts.
Accordingly the IP will be required to liaise
with the FSCS, although the FSA will also
liaise with the FSCS about the conduct of
the insolvency and expectations for
claimants.

Once all assets have been realised
(including by way of a sale of the books and
records or through a change of control)
claims adjudicated and a dividend paid
(where there are funds available to do so)
the office-holder can seek to be released,
and should notify the FSA accordingly.
This is so that any remaining Part IV
permissions can be cancelled. Steps can
then be taken to de-authorise the firm.

In summary, as soon as an IP becomes
aware that a firm is contemplating an
insolvency  process, reorganisation or
restructuring this should be communicated
to the FSA forthwith having regard to the
requirements described above. If there are
any concerns about the steps to be followed
then please contact the firm’s usual FSA
relationship manager or the Firm Contact
Centre.

Beth Rees is a technical specialist and John King
is manager at the Financial Services Authority.
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Checklist of employment
1ssues for administrators

Maya Cronly-Dillon identifies the employment legislation that needs to be
at the forefront of an administrator’s mind.

Adopting employment contracts

Should an administrator adopt any
employment contracts? The administrator
will be taken to adopt employment
contracts if these are continued beyond

14 days after the administrator’s
appointment. Relevant considerations
might be:

* Can a disposal be achieved within the
14-day period?

e If so, might some or all employees
transfer to the purchaser automatically
under TUPE (Transfer of Undertakings
(Protection of Employment)
Regulations 2006) thus avoiding the
need either to dismiss or adopt at all?

* If not, how key are the staff to the value
of the business and its recovery?

* The wages and salary of staff whose
contracts have been adopted will have
‘super priority’ and rank ahead of
outstanding claims for the administrator’s
own fees and expenses if unpaid when he
or she leave offices. Will there be
sufficient assets to meet both liabilities?

Evaluating the impact of TUPE

Understanding how TUPE applies to an

insolvent business can be important in

determining the price of assets and how
they are marketed. If the business is subject
to bankruptcy proceedings or insolvency

proceedings, which are instituted with a

view to liquidating assets, then a number of

key provisions of TUPE (automatic transfer
of employees/employment liabilities and
automatic unfair dismissals) are disapplied
making it possible to sell the assets alone.

However, in the case of an
administration (assuming it is unlikely to
have been instituted with a view to
liquidation of the assets) the following
applies.

* Employment contracts and liabilities will
transfer but some of the existing debts to
the employees are met by the Secretary
of State out of the National Insurance
Fund (subject to certain limits) rather
than passing to the buyer.

* The wusual restrictions on varying
employees’ terms and conditions in the
context of business transfers are relaxed
to a very limited degree.

Minimising employment liabilities

Consider how to avoid increasing
employment liabilities where possible.
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Where these transfer to a buyer under
TUPE, they will impact on the purchase
price. If they remain with the company,
unless they can be claimed from the
National Insurance Fund, they will dilute
the assets available for creditors generally.
The main areas of risk are considered below.

Information and consultation
Identify what information and
consultation obligations are relevant as
significant sanctions can be levied for
non-compliance with the requirements to
inform and consult under:
* TUPE - about the impact of a business
sale  on employees before the
transaction completes — the sanction for
non-compliance is an award of up to 13
weeks’ pay per employee, liability for
which is joint and several as between
transferor and transferee
TULRCA - (Trade Union and Labour
Relations (Consolidation) Act 1992) —
where an employer proposes to
dismiss as redundant more than 20
employees at one establishment within
a 90-day-period — the award for failure
is up to 90 days’ pay per employee.
Consider what effect potential
sanctions for non-compliance might have
on the value of the business. This will
depend on how many employees are
affected and their salary levels. Consider
what resources are available (eg are there
experienced HR/communications people
who can assist?). Check whether any
competent consultative machinery already
exists that avoids employee
representatives having to be elected.

In light of any time constraints, how
might these resources be best deployed?
Would an attempt to achieve partial
compliance ~ with  these  obligations
realistically ~ reduce  the  maximum
exposure? Provide as much of the required
information in writing as soon as possible
to appropriate employee representatives. If
there are no post-transfer measures
envisaged by a buyer, there may be no need
to consult under TUPE.

Consider seeking an undertaking
from a buyer not to claim the £500
minimum  award  per transferred
employee to address any possible non-
compliance with the obligation under
TUPE to provide the buyer with
‘employee liability information’ at least 14

days before completion plus an indemnity
if they were to claim.

Redundancies and unfair dismissals
Notify the Secretary of State within the
time frames required by TULRCA where
collective redundancies are contemplated
to avoid criminal personal liability. Keep a
written  record of any procedural
steps/relevant discussions and comply with
appropriate dismissal procedures so far as
possible to reduce the risk of unfair
dismissal claims.

Keep a written record of the rationale

behind  any  pre-transfer  dismissal,
especially where there is a proximate
business transfer. This can bolster

arguments that a redundancy was genuine
and so not automatically unfair under
TUPE. These records can be disclosed to a
buyer during due diligence and may keep
their assessment of employment exposures
within realistic parameters.

Employment litigation

It is usual to consent to a request to lift the

automatic stay in proceedings where a

tribunal ruling is required for an employee

to validate their claim in the insolvency
unless the claim has no prospect of success.

Is it worth fighting proceedings where
there is an arguable defence? Consider
these points:

* The extent to which a successful claim
might affect recovery for other claimants

* Whether the compensation recoverable
by a successful claimant is less than the
cost of defending a claim?

* Whether a low value claim might set an
unhelpful precedent triggering more
valuable claims?

Consider negotiating a temporary
deferral of part of the purchase price
rather than a reduction to address
contingent employment liabilities that a
buyer might inherit. Avoid giving advice to
employees to avoid the risk of negligent
misstatement.

Maya Cronly-Dillon
is a senior associate
in the employment
group at Lovells LLP.
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Helping practitioners
on the road to recovery

After the event cover for
licensed insolvency practitioners

B Cover available for both opponents’
costs and own disbursements

B No up front premium

B Reduction in premium for early
settlement

B No premium if no recovery

For further details please contact: Anthony Howe at Collegiate Management Services Limited.
Tel: 020 7459 3450 Email: ate@collegiate.co.uk

Or write to him at: Collegiate Management Services Ltd
5th Floor, Mint House, 77 Mansell Street, London, E1 8FE
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Wilsons Auctions’ bespoke Mallusk site

o Tractor auction

Auctioning of assets

The most transparent means of selling and the most efficient way
to dispose of assets in today’s economic climate.

he topic of the majority of
conversations over the past
number of months is the
economic downturn and
how hostile this is for
businesses. With this severe
change in the market we are seeing, and
almost certainly will continue to see, an
increase in the number of insolvency cases
coming through. Businesses ceasing to trade
is never a pleasant thing to experience,
however, it is something that has to be dealt
with and Wilsons Auctions know how to
handle such cases to the highest possible
standard. Whether it’s a car, piece of

an asset is put to public auction, it shows
that it has reached the true market value on
that particular day and every single
member of the public has been given a fair
chance to purchase the asset, therefore
eliminating bias. No judge in the land can
question that.

Rapid liquidity

The quicker that assets are transformed
into cash the better as, in the downturning
climate, the value of assets is constantly
changing. Therefore an auction provides
the ideal outlet to turnaround the asset into
capital swiftly.

Throughout all our branches in the UK and Ireland we
provide the complete asset disposal service for all insolvency
practitioners, whether it’s a simple desktop valuation,
securing an asset or the disposal of anything from ‘property

to the paper-clip’.

machinery, a property or office furniture we
know now, more than ever, is the time to be
sticking to ‘auctioning of assets’. Why is
that? For a multitude of reasons.

Transparency

The most important of all reasons is the
transparency that an auction provides. If

Competitive bidding

When an asset is put to public auction this
means that it is open to everyone. Usually
there will be more than one person
interested in each lot on sale, therefore
competitive bidding comes into play. This
in itself has the potential to increase the
selling price of the asset.

WE CaM
LEGHTEMN e
—
T— LOAD
WILSONS _— h‘ e
AUCTIONS . —— -
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Pro-active marketing

The market today requires pro-active
marketing, so for every single auction we
hold we wutilise our multi-functional

marketing strategy. This means we
promote to our vast national and
multinational customer database to

inform customers of the assets for disposal
via e-mail, text message, bespoke website
(www.wilsonsauctions.com), mail shot,
national press, relevant asset-specific
publications as well as direct customer
contact.

By Roman times, the process of selling
by auction had come to be recognised as
the most convenient and equitable method
of disposing of assets in the best interests of
buyer and seller. We at Wilsons Auctions are
still proving this to be the case.

In every auction we hold we utilise
emotion, enthusiasm and psychology to
generate excitement therefore heightening
buyer interest to maximise the return to all
our vendors. Modern auctions are no longer
a sale of last resort — rather an efficient,
proven marketing and disposal method.

Throughout all our branches in the
UK and Ireland we provide the complete
asset disposal service for all insolvency
practitioners, whether it’s a simple desktop
valuation, securing an asset or disposing of
anything from ‘property to the paper-clip’.

We believe that we can ‘lighten the
load’ of all insolvency practitioners!

Rebecca Wilson is
head of corporate
services at Wilsons
Auctions.
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Wilsons Corporate
Services Division

The complete asset disposal

service including inventory listings,
valuations, securing, collection and
storage, identifying financed assets,
remarketing, leading to the sale of

any asset by public auction, private @
treaty or tender. Which means

proven expertise you can count on

— from an established name you

can trust.

Call us about anything,
anytime.

Contact Rebecca Wilson mnava, Head of Corporate Services,
or Richard Bell FNAVA FNAEA, Group Property Manager on
028 9034 2626 or email rebeccawilson@wilsonsauctions.com

Mallusk | Portadown | Dublin | Dalry | Telford | Queensferry

WILSONS . .
AUCTIONS www.wilsonsauctions.com




Business
Valuation

Asset
Valuation

Derivatives
Appraisal

Security
Modelling

Comparables are useful, but in today’s turbulent markets, the past is no
guide to the future.

American Appraisal’s restructuring professionals look at the current value of future
performance. What’s a business worth today? Should | close out these futures? Which
members of the financing syndicates are in the money? At American Appraisal, we can help
you answer these and other vexed valuation questions. Our consultants have deep product
and industry credentials, and with access to offices strategically situated in Asia, Europe,
North and South America and our unique corporate structure, we offer a nimble response to
local and global assignments.

American Appraisal...the world’s only truly global valuation firmm™.

www.american-appraisal.co.uk Ameri _Can
Appraisal.

Reach, recruit and influenc:
recoveryinsolvencgnd turnaround

RECOVERY is the premier quarterly
business
magazine for professionals working w

Contacts:

Editorial: Sarah Houghton, GTI, 01491 828939, -[i-ﬁ @
C J

sarah.houghton@groupgti.com
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The value of the
insolvency industry

An R3-sponsored report demonstrates the important role played by
the insolvency industry in the economy.

3 has sponsored a report
conducted by cebr (centre
for economics and business
research Itd) to evaluate the
direct and indirect
contribution of the
insolvency sector to the United Kingdom’s
economy. Historically, the role and
significance of the insolvency industry has
been underplayed. Rarely has it been
reported that the industry performs a vital
wider role in creating an environment that
balances the interests of creditors and
debtors so as to be conducive to
entrepreneurship and risk taking, as well as
providing expertise and a service for
businesses and consumers facing financial
difficulty. The cebr report quantifies the
number of businesses and jobs saved by the
industry, and places the UK insolvency
regime in a global context. In nearly all cases
the findings were overwhelmingly positive.

What the statistics show

Beyond the traditional role of ensuring a
fair, efficient and quick redistribution of
assets, 67 per cent of insolvency
practitioners’ organisations are involved in
the restructuring or turnaround of
companies. The report also concluded that
an insolvency practitioner, working on
average 43 hours a week, will typically
spend 20 hours (48 per cent of their
working week) on formal insolvency
procedures and 7 hours per week
preventing insolvency.

The report estimates that the direct
contribution of the insolvency sector is
approximately 12,700 jobs, while its gross
value added is £780 million per annum
(0.08 per cent of the national economy). In
addition, the insolvency  industry’s
purchases from suppliers and spending by
its employees accounts for a further £417
million of national output.

The indirect contribution is as
significant, with the insolvency sector
taking a key enabling role by encouraging
entrepreneurship, balanced by safeguards
for creditors. A functioning insolvency
regime is essential to generate ease of
doing business, which links to the
prosperity of a country. Of all the 39
indicators reported on by the World Bank,
the recovery rate when a business is closed
(ie the pence in the pound recouped by
creditors through the bankruptcy or
insolvency proceedings) is the most

strongly  correlated to a country’s
prosperity (measured as gross domestic
product per capita). The time it takes to
close a business is also strongly related.
Likewise, the recovery rate and speed of
closure are also strongly correlated to rates
of investment in an economy and overall
rates of economic growth. These findings
highlight the importance of the insolvency
regime in delivering a robust economy.

Performance against other jurisdictions

The United Kingdom’s insolvency regime
performs well on these measures against
other jurisdictions. The United Kingdom is
ranked tenth out of 175 countries for the
amount recovered for creditors when a
business is closed; it is successful in
recovering an average of 85 per cent of
assets when a business closes. It is ranked
ninth quickest in the time taken to close a
business with the average time taken being
one year. In both cases this is above the US.

Jobs saved

Media reporting on insolvency cases tends
to focus on jobs lost rather than jobs saved
in a business with financial difficulties. The
report showed that the companies put
through formal proceedings had an
average of 25 employees before the process
began and 18 employees when the process
was completed; so, on average, 72 per cent
of the workforce was retained (or saved)
after formal insolvency.

This equates to a total number of jobs
saved  through ~ formal  insolvency
proceedings of 312,000 in 2006 in
corporations alone. A further 3,300
business were saved through rescue
procedures in 2006. Although fewer firms
go through rescue rather than formal
proceedings, they are typically bigger.
These companies have an average of 220
employees before the rescue procedure
begins and, after the rescue has been
completed, an average of 80 per cent of
staff remaining in employment. The report
estimates a total of 598,000 employees were
saved through rescue procedures in 2006.

Considering rescue procedures, as well
as formal proceedings, the cebr report
estimated the industry was responsible for
saving 910,000 jobs in businesses with a
combined turnover of £132 billion per
annum in 2006. Now that would be a
headline: ‘Insolvency practitioners save
jobs’.

Editor recovery@r3.org.uk | Recruitment recovery@r3.org.uk/recruitment

Amount recovered when a
typical business is closed

(Top twenty out of 127 countries plus
other key economies, 2007)

Rank Country Recovery
rate (%)*
1 Japan 92.7
2 Singapore 91.3
3 Norway 91.1
4 Taiwan 89.5
5 Canada 89.3
6 Finland 89.1
7 Ireland 87.9
8 Belgium 86.4
9 Netherlands 86.3
10 United Kingdom 85.2
11 Korea 81.8
12 Australia 79.7
=12 Iceland 79.7
14 Hong Kong, China 78.9
15 Spain 77.6
16 United States 77.0
17 Sweden 75.7
18 Portugal 75.0
19 Austria 73.7
20 Denmark 70.5
28 Germany 53.1
32 France 48.0
49 ltaly 29.7

Source: World Bank and cebr analysis, 2008

* Note: Recovery rates quoted are based on the
outcome of a specific scenario developed and
consistently applied by the World Bank. It is not a
measure of average recovery rates across each
jurisdiction. Indeed, we recognise that average
recovery rates in the United Kingdom are much lower
than this specific example.

Will Black is the
communications
manager at R3.
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Iracking GB’s personal debt

The YouGov Quarterly Debt Tracker survey is helping R3 to build up a picture of the reasons
for personal debt, trends for the future and information about how people view DMPs and IVAs.

ouGov, the leading independent polling agency, in
consultation with R3, has just completed major

research into personal debt. Between 31 July and Current borrowing - % of adult population with:
5 August 2008 the ‘debt tracker’ surveyed a random
sample of 3,329 adults, and a second group of 2,100 i | o
adults who said they were ‘in financial difficulty’. Credit card not repaidin | 1
The survey covered a very wide range of questions relating to their L P loan | Sl ]
personal financial circumstances, including what borrowing they Mail order = Y
had, what they expected to have and, exclusively to R3, asked Student loan —1 1]
detailed questions to those in DMPs (Debt Management Plans). Carfinance loan [ v

Loan from friends and family [
DMPs and IVAs Store card (notrepaid in I N
[ . . . . . full each month)

I'he general attitudes to personal debt were illuminating and in Secured personal loan v,
many cases troubling (less than half of those in serious financial HP agreement I m
difficulty have sought professional help to sort out their financial
problems for instance) but the work on DMPs was groundbreaking.
For the first time ever, the survey indicates the high number of
DMPs in Great Britain.

Based on the four per cent of respondents who said they were L.'ﬂ“__,_ Base: All 3329 Consung
in a DMP and known official statistics for IVAs and bankruptcy, it
was estimated that around 600,000 adults in Great Britain would
currently be in a DMP. The four per cent who said they were in a
DMP were four times the number who said they were in an

Home collected credit loan |71 i

DSS/Social fund loan [l

None of these ! =

Individual Voluntary Arrangement (IVA), and twice as many as Use of borrowing for debt consolidation
those who said they are currently or have been declared bankrupt. % of product holders saying used borrowing to pay off other loans
R3 is concerned DMPs are being used as an out of Sight ‘parking One in five unsecured personal loans is taken out in order to pay off other debts
lot’ for debtors, and has long called for them to be included in =
official statistics. o
Unsecured personal loan
Concerns about DMPs i
‘A DMP can be a good option for individuals who have manageable - Credit cards
levels of debt, which can be paid off without entering into a formal 8 Mortgage

arrangement. The benefit of the DMP is that it does not have as
severe an effect on the person’s credit rating. However, R3 has
serious concerns as these plans can be prolonged,” explained Nick S
O'Reilly, president of R3. | L
Unlike an IVA or bankruptcy a DMP does not have a set |
duration. The survey reveals that 19 per cent of people currently in 4
a DMP believe the arrangement will last over ten years, and an even
more alarming 29 per cent do not know how long it will last. I.Hﬂ:-”' Base: Al taking out borrowing in O
There is cause for concern that these informal arrangements last six months 1,576
have the potential to turn into a life sentence. The desired
outcome is to give people whose debts have become unmanageable
a sense of control back. In the cases where individuals do not know
how long the arrangement will last this goal does not appear to Consideration of an IVA amongst DMP holders
have been met.
One third of DMP holders responded that they had not

Loans from family

Secured personal loan

. . No did not id IVA
considered an IVA because they did not know what an IVA was. ‘but had heard of them [
Everyone in a DMP should have had all of their options explained
to them in order to ascertain the best arrangement for them. No did not consider IVA as -

The top three causes of personal insolvency were seen as: had not heard of them

* misuse of credit cards

* borrowing without thinking about how to repay the money Yes considered an IVA but ke
. N . . . was not eligible

* irresponsible lending by credit providers.

This largely coincides with the responses IPs gave when asked the Yes considered an IVA but

. . N . was unable to meet the .

same question in the R3 members’ quarterly survey. The work with minimum payment terms

. . . .. required by creditors
YouGov will be repeated quarterly to build a more sophisticated

picture of personal debt in GB. These initial findings were written up Yes considered an IVAbut =
“ . - . . . fused

in The Times on 25 September in an article entitled ‘Management wasrelusec.one

plans mask soaring level of debt’.

L = .
) . o L-ﬂ*_n-. Base 122: All with DMP o e, -
Will Black is the communications manager at R3.
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R3 events, courses and conferences

Event title

North West Regional Meeting

South West and South Wales Regional Meeting

Southern Regional Quarterly Meeting

Introductory Programme — Partnership Insolvency

Introductory Programme — Partnership Insolvency

Introductory Programme — Partnership Insolvency

Employee Issues and Pensions

Buying a Business

Introductory Programme — Introduction to Insolvency

Introductory Programme — Introduction to Insolvency

Introductory Programme — Introduction to Insolvency

London Women’s Group Talent Night

Yorkshire Annual Dinner

South West and Wales — Regional Meeting The Bristol Golf Club

Trading Insolvencies

19th Annual Conference

Introductory Programme — Personal Insolvency 1

Introductory Programme — Personal Insolvency 1

Introductory Programme — Personal Insolvency 1

For further information on R3 courses and conferences, please visit the R3 website www.r3.org.uk, where you can download A
the full 2009 programme. Alternatively, call the Courses team on 020 7566 4234 to request a programme by post. D regional events . R3 events
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R3 contacts

Staff R3, 8th Floor, 120 Aldersgate Street, London EC1A 4JQ

Tel: 020 7566 4200 Fax: 020 7566 4224 Website: www.r3.org.uk

) . o . Technical
P_reS|dent_ """""" Nick 0"Reilly e-mail nick.oreilly@vantispic.com Technical director ...............ccccoovcevvvenne. John Francis e-mail: jfrancis@r3.org.uk
Vice-president ................ccccoeeeeninnnnd Peter Sargent
e-mail: peter.sargent@begbies-traynor.com Committee chairs
. . . Constitution adviser ...................c.cccco...... Deborah Gregory 020 7296 2000
Administration Education, courses and conferences ......Jane Moriarty 020 7311 1000
Chief operating officer.............................. Graham Rumney e-mail: grumney@r3.org.uk General technical ... Mike Rollings 020 7951 2000
Executive assistant .............cccccccccooeeeeresseeren. Gabrielle Pizzichemi e-mail: gpizzichemi@r3.org.uk Membership and members’ services ........ Colin Haig 020 804 5067
HR and office manager Alan Roberts e-mail- aroberts@r3.org.uk Regional activities ..o Richard Hill 0117 905 4069
Assistant office manager.... Tasneem Choudhury e-mail: tchoudhury@r3.orguk ~ Scottish technical ...Rachel Grant 0131 273 3771
Smaller practice issues ... ....Steven Law 01473 220 022
Finance . .
Financial controller ....................c.ccoevnud Graham Rumney e-mail: grumney@r3.org.uk Reglonal chalrs
Financial manager Ryan Porter e-mail: rporter@r3.org.uk Eastern Laurence Weeks 01233 225 012
Accounts assistant . Alex Coles e-mail: acoles@r3.o0rg.uk Lo.ndon LELE LIS E— Nick EdwarQs 0207936 3000
Accounting administrator ........................ Izzy Hamilton e-mail: ihamilton@r3.org.uk Midlands l.ames Martin 0121 200 8150
North East Jim James 0191 204 4212
- - North West Matt Dunham 0161 817 3787
Membershlp & marketmg NorthernIreland ... Garth Calow 028 9024 5454
Head of marketing & Scotland Judith Howson 0141 204 2800
membership Services ............cooo......... Cynthia Matthews e-mail: cmatthews@r3.org.uk Southern Malcolm Niekirk 02380 820418
Membership marketing assistant .............Katherine Bassett e-mail: kbassett@r3.org.uk South West & Wales ................cccceevernnee Nigel Boobier 0117 917 4164
Regional administrator ... ..Gemma Blakey e-mail: gblakey@r3.org.uk Yorkshire Andy Wood 0114 276 8556
Database & IT administrator Rashed Ghadache e-mail: rghadache@r3.org.uk Women’s Group see Www.r3.org.uk/womensgroup
Communications, public affairs and policy Regional representatives on the R3 Council
Director of communications Eastern Chris Williams 01603 877540
& public affairs Victoria Jonson e-mail: vjonson@r3.org.uk Ireland Mark Allen 0289 031 5500
Public affairs manager ... Orla Hurst e-mail: ohurst@r3.org.uk London Stephen Grant 01491 725544
Communications manager. Will Black e-mail: whlack@r3.0rg.uk Midlands and the East ............................ Gary Pettit 01604 754352
Communications executive .... Camilla Jury e-mail: cjury@r3.org.uk North East Gordon Goldie 0191 285 0321
North West David Gray 0161 831 8243
A Scotland Eileen Maclean 0131 466 1360
Educatlon’ courses and conferences South East. Antony Fanshawe 023 8023 3522
(Tel: 020 7566 4234; Fax: 020 7566 4225) South West and Wales ....................... Richard Hill 0117 905 4069
Training director ...l David White e-mail: dwhite@r3.org.uk Yorkshire Robert Brown 0113 244 3121
Conferences and events team manager ..Angela Laxton e-mail: alaxton@r3.org.uk
Courses and conferences organisers ......Natalie Harvey e-mail: nharvey@r3.org.uk Other Council members
Charlotte Monrose e-mail: cmonrose@r3.org.uk John Alexander, Elizabeth Bingham, Robert Brown, Malcolm Cohen, Frances Coulson,
Course administration .............................. Maggie Dean e-mail: mdean@r3.org.uk Patrick Ellward, Patricia Godfrey, Deborah Gregory, Colin Haig, Richard Heis, Steve Hill,
Course bookings ..............cccooeveviciniennnns e-mail: courses@r3.0rg.uk Neville Kahn, Steven Law, Phillip Long, Lee Manning, Jane Moriarty, Mark Phillips,
Michael Rollings, Peter Sargent, Frank Simms, Chris Williams.

R3 membership benefits

We are constantly striving to provide value for money for all our members. Subscriber membership is open to people who are not insolvency practitioners,
Benefits for full members currently include: lawyers or students but who have an interest in the world of business recovery.
m full voting rights Benefits include:

m eligibility for Council and Committee membership m a copy of RECOVERY every quarter

m technical bulletins and releases m attendance at regional meetings

m continuing professional education at discounted rates m priority bookings for R3 courses and most of its conferences

m a network of regional meetings m technical bulletins and releases

| an invitation to the R3 annual conference m access to the members’ section of the R3 website

m a copy of RECOVERY every quarter m a copy of the R3 Directory.

m the use of the designatory letters MABRP and a certificate of membership

m inclusion in the A3 Directory and a copy of it For more information on R3 membership, please call 020 7566 4238 or

m membership of INSOL International e-mail membership@r3.org.uk.

m access to the members’ section of the R3 website.
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Industry announcements

BAKER TILLY BOOSTS
NORTHERN TEAM

Russell Cash and Don Bailey have joined the Manchester office of Baker Tilly's
restructuring and recovery team.

Lindsey Cooper, restructuring and recovery partner
at Baker Tilly in Manchester said:

“As well as complementing our existing offering, Russell and Don
are both high profile figures with an excellent track record. With
them both on board, I’'m confident Baker Tilly’s restructuring and
recovery unit has a solid platform to realise the growth ambitions
it has in the North West.”

Russell moves to Baker Tilly as partner from PricewaterhouseCoopers
where he spent the last 16 years working on turnaround and
insolvency assignments across the North West. He has advised
businesses from a wide range of sectors that have encountered
financial difficulties. His main focus now is working closely with the
region’s banks and asset based lenders.

Don Bailey moves from the Manchester office of Beghies Traynor where he was
a partner for eight years. Don, who trained with Ernst and Young before
becoming a partner there in 1990, works closely with the intermediary market.
He covers all aspects of corporate recovery and has operated across a broad
range of industry sectors including manufacturing, construction, property,
leisure, agriculture and nursing homes.

4”) an independent member of

BAKER TILLY
INTERNATIONAL

www.bakertilly.co.uk

-

BAKER TILLY

Contacts:
Editorial:

Reach,
recoveryinsolvencgnd turnaround

RECOVERY is the premier quarterly business magazit
professionals working with underperforming busines

Sarah Houghton, GTI,

sarah.houghton@groupgti.com

recruit and

influence

01491 828939,
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I PROFESSIONAL SERVICES

IRISH INSOLVENCIES

We are a two partner practice specialising
in Corporate Recovery and Insolvency. We
provide the following services to UK based
insolvency practitioners:

m Advice on all aspects of Irish
insolvency procedures.

m Financial reviews of Irish Companies

m Assistance with stock takes

m Debt Collection

m Processing of employees claims.

For further information on the services
we provide please contact Jim Stafford on
Tel: 00 353 1 6614066 or
email: stafford@liquidation.ie

| FFI-‘E'lr jlaffnrd Corporate Recovery

www.liquidation.ie

Machinery & Business

Assets Division

Delivering a Nationwide Service
to the Turnaround/Recovery Sector,
Banks and ABLs

* Plant and Machinery ¢ Real Estate
* Business Sales Advice  * Plant Auctions
* Chattels Mortgage * Inventory Appraisals

London Head Office North
Robin Pritchard & Steve Mason  Glyn Grundy

020 7955 8454 0161216 9197
Southampton Nick Blackwell
Chris Buller & Richard Kelly 0113 245 8454
023 8074 1212 Birmingham
Bristol Andrew Vaughan &
Chris Price & Dave Corbett Rajiv Kumar

0117 927 3454 0121 200 7620

Email: pm.sales@edwardsymmons.com

Edward
Symmons

www.edwardsymmons.com
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To advertise call Brendan McGrath on 01491 826262 or brendan.mcgrath@groupgticom

Insolvency advertising services

Courts Advertising Limited
Tel: 01268 494140  Fax: 01268 544358

Leading insolvency advertising specialists. Bob Andrews, Media House,
Christy Close, Southfields Business Park, Basildon, Essex SS15 GEA

Reynell STATUTORY ADVERTISING

Save time and money, call the specialists.
Contact Ewan Clydesdale on tel: 020 8527 6100,
fax: 020 8531 8305, DX 38408 Highams Park or
email: infostatads@tmpw.co.uk

TMP Worldwide inc. TMP Reynell (est. 1812)

Investigations

Lasker Investigations UK

Private and Commercial Investigators. Complete professional investigation
service including, surveillance, de-bugging, tracing, asset location,
due diligence and general enquiries. Discreet and confidential service.

Call 0800 197 9822 or +44(0)870 321 3999. Email info@lasker.co.uk
Lasker Investigations UK, 30 Borough High Street, London, SE1 1XU

Surveyors, auctioneers & valuers

Edward Symmons
2 Southwark Street, London Bridge, London SE1 1RQ
Tel: 020 7955 8454

Valuation & Realisation of Assets

Property, Plant and Machinery, Chattels, Inventory
Empire Auction & Valuations! Tel: 020 7419 5059

GVA Grimley

30 plant & machinery and property valuers dedicated
to insolvency throughout the UK

T: 08449 02 03 04 www.gvagrimley.co.uk/recovery

Hilco Appraisal Europe

3 St. Helen’s Place, London, EC3A GAB
Tel: + 44 (0)8453 130 140  See our advert on page 15

JPS Chartered Surveyors

Worth House, Unit 32 Stanley Road, Whitefield, Manchester M45 8QX
Tel: 0161 767 8001  www.]JPSsurveyors.co.uk

Autex Graphic Machinery Ltd

Printing & finishing equipment for both home and export markets.
Whole plants or single items.
Tel: 01273 814455 Fax: 01273 814499 www.machineoffers.com

To advertise in RECOVERY call
Brendan McGrath on 01491 826262 or

e-mail brendan.mcgrath@groupgti.com

recovery@r3.org.uk | recovery@r3.org.uk/recruitment
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PROFESSIONAL SERVICES Il

If your Legal Advertising wastes precious seconds...
it's time you stopped placing it.

Administration ¢ Receivership ¢ Liquidation
Bankruptcy ® Business/Assets for sale

Statutory and Business Advertising

Contact Ewan Clydesdale
tel: 020 8527 6100 e-mail: infostatads@tmpw.co.uk

4 tp.

TMP Worldwide incorporating TMP Reynell (est.1812)

vrs
We ke AL YO

...Call the Specialists

we are here to
raise the bar

(along with your expectations)

First class service is often hard to find. As the only
insurance broker with a national network of experienced
Insolvency professionals, we believe our hands on
approach delivers the Insurance and Risk Management

solutions Insolvency Practitioners should expect.

For more information please contact:

NOTTINGHAM LONDON GLASGOW

George Pritchard Robin Bradford John Stewart

0115 948 7025 020 7933 2680 0141 248 9740
george.pritchard@uk.lockton.com  robin.bradford@uk.lockton.com john.stewart@uk.lockton.com

MANCHESTER
Adam Loveitt Mark Patching Ailsa Townsend
0115 948 7023 020 7933 2868 0161 242 5167
adam.loveitt@uk.lockton.com mark.patching@uk.lockton.com ailsa.townsend@uk.lockton.com

Or visit www.lockton.com

Regulated by the Financial S ority. A Lioyd's Broker.

Editor recovery@r3.org.uk | Recruitment recovery@r3.org.uk/recruitment

Be Prepared

Order Building Dryers Now

UEEOLEE

World leaders in Dehumidification Technology

®

Fire and flood
Building construction
Warehousing and storage

Robust and fully mobile
Dual voltage

Operates down to 0°C
Manufactured in the UK

-_\f

e R
Tel: +44 1621 856611

Bonds for a one off premium

Willis provide specific bonds for the duration of the case at a one off
premium. This saves you administrative costs and reduces the risk of
compliance problems.

It can save both you and the case money, call the Willis bond team
today on 0118 949 8081.

Willis also provide specialist PI covers for IVA and other insolvency
firms as well as the widest open cover scheme available in the market.

Willis, The insolvency practioners’ choice.

Willis Limited, Registered number: 181116 England and Wales.
Registered address: Ten Trinity Square, London EC3P 3AX.
A Lloyd's Broker. Authorised and regulated by the FinancialServices Authoriy

Willis
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TAKE A MOMENT...

to think about how you can
help your clients to recover
by making more effective
use of their sales ledger...

With Coface you can, quickly.

We offer sales ledger protection, cash ow security
and debt collection, allowing your clients to make
more effective use of their working capital.

Take a moment — then call a world
leader in credit management
solutions... coface

Professional Banking Bank of Ireland
beyond business...

delivery

Pat Cawley Richard Sadler

Director Area Manager

Tel: 020 7634 3139 Tel: 020 7634 3186

Mob: 07979 207 135 Mob: 07734 491 593
pat.cawley@boiuk.com richard.sadler@boiuk.com

e
PROTECT FINANCE INFORM COLLECT

coface® cauocsrosseanss

YOUR TRADE RISKS, UNDER CONTROL.

Bank of Ireland - incorporated in Ireland with limited liability. Authorised by the Financial Regulator in
Ireland and by the Financial Services Authority; regulated by the Financial Services Authority for the
conduct of UK business. Registered No. C-1. Head Office, Lower Baggot Street, Dublin 2, Ireland.

Bank of Ireland subscribes to The Banking Code. Copies of the Code are available on request.
Rated AA by Standard & Poor’s, AA by Fitch and Aa3 by Moody's.

Employee Claims in Insolvency

Have you considered outsourcing
your employee related matters?

i)

We are an established company specialising in the full
range of employee issues following all forms of insolvency

No case is too large or too small.
From 2 to 1000+ employees, we've done them all!

Property ° Plant  Construction < Environmental

e Comprehensive service e DTl liaison
e On site presence e Midlands based 15 directors with over 100 years' insolvency
e Payroll and Inland UK coverage experience 30 plant & machinery and property valuers
Revenue returns * Legallink dedicated to insolvency throughout the UK
e Dividend calculations e Clients include two of
e Subrogation the top five South East North West Midlands
? Roland Morgan Roger Phillips Greg Judd
Interested H David Newall David Speight Richard Barlow
. . . Bob Barnett Alistair Wright
For further information on the services we can offer please contact: Ros Goode Simon Hunt
Linda Flanagan or Tracy Wilkinson Richadblit
o North East Scotland South West &
Te lo 0845 094 1777 Andrew Rodger Craigie Marwick Wales
or email for a brochure: enquiries@era-solutions.co.uk Harry Hawksby Mark Brunsdon

| 7 Amber Busi Village, Amber Cl
- E I a Amington Tamworth, Saffordehire B77 4RP 08449 02 03 04
Fax: 0845 094 2777

www.gvagrimley.co.uk/recovery

ERA Solutions employment rights in insolvency M
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To advertise call Brendan McGrath on 01491 826262 or brendan.mcgrath@groupgticom

I PROFESSIONAL SERVICES

Insolvency Case Control

Meeting all your case management
needs in one software package

Developed with insolvency professionals,
Case Control allows you to keep track of
creditors, process payments and monitor staff
inputs. This specialist programme is both
flexible and comprehensive; a sound
investment for practices of all sizes.

sponsored by Yuchael Page | popoiments W

Licensed Insolvency
Practitioner (Personal IVA)

Leeds based

CCCSVA is part of the CCCS family of debt advice services
and shares the same ethics, values and high quality standards
as the charity.

As part of our commitment to providing a comprehensive
service to all clients, regardless of their circumstances and
debt problems, we are seeking to appoint an additional

Insolvency Practitioner to work in central Leeds.
Key Features
e Tailor-made for insolvency practitioners

Working within an expanding operation dealing with
consumer IVAs, you will join a strong team and assist our
e Flexible case diary allows you to schedule existing Insolvency Practitioner in all areas of the IVA process.
. . Understanding the needs of the client and being able to

work, record actions and review progress advise them on the most positive outcome is vital to the

° MuItipIe current and ISA accounts role. As such, you will have considerable experience in
e Multi-user, unlimited claims and cases dealing with personal insolvency and it is essential that you

. hold an insolvency license which will enable you to take IVA
¢ Ongoing support and updates el

For further information about the role and benefits
on offer, please visit www.cccs.co.uk or to apply,
please email your CV to us at recruitment@cccs.co.uk

CONSUMER CREDIT &W’xﬁ%,@%/i&
e ——

Voluntary Arrangements

Contact GlenAllan Limited
0845 241 6248
enquiries@glenallan.com
www.glenallan.com

W

Sensible Software that simply works!

About us

We are leading personal
insolvency company for
whom success is defined as
being the first choice for
our customers.

Can you be beaten? 'No', then read on.
An Opportunity to be the Best.

Lead Insolvency Practitioner

£100k plus bonus & benefits
Who we're looking for

Kingsgate Insolvency employs individuals who are
driven by the desire to be the best. They expect to be
highly rewarded for their success. They can deliver a
quality service which is unsurpassed in the industry.
They stand head and shoulders above the rest?

What's on offer
Rewarded with a highly competitive remuneration
package, scope to develop the role operationally as
If you are interested in any of these well as a coaching and development strategy which
exciting opportunities, email your will place you and Kingsgate Insolvency at the top of
CV to hr@kingsgateinsolvency.couk  the industry.

) or telephone Adrian Langton on
They will lead and shape a 0800 2800 688.

dynamic environment e
whilst retaining the

autonomy to validate the
quality of their cases. = e

Insolvency Practitioner

As 0 S £75k plus bonus & benefits

three debt solutions group
in the UK, we want to
dominate the market share. Drafters

We need customer focussed IVA Advisors
Ilcens_eq Ly Case Administrators
Practitioners who can
deliver 200+ IVA meetings
per month.

Team Leaders

Do you want to be a part of this success?

|'urr|rl.|.!|;-rr||' Suinaianag
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Il APPOINTMENTS | sponsored by

Michael Page

To advertise call Brendan McGrath on 01491 826262 or brendan.mcgrath@groupgticom

Manager/Partner Designate

Reading or Manchester Offices - Package Negotiable

About Harrisons

Harrisons is an independent specialised business
recovery and insolvency practice operating from eight
offices based in Reading, London, Manchester, Bristol,
Worcester, Hereford, Derby and Swansea. Originally
formed in 1994, the practice has grown consistently
since this time both organically as well as through
acquisition and has emerged as one of the countries
leading business recovery and insolvency firms having
established itself within the top 20 in terms of number
of corporate appointments. As well as offering genuine
national coverage to the clearing, secondary and
tertiary lending markets via its regionalised offices the
practice has also been able to continue to service the
needs of its local communities on a cost effective basis
whilst being able to draw on its national resource.

About the role

Reporting to the partner and forming part of
the senior management team of the practice,
you will have significant responsibilities in
developing the business at both a local office
level as well as at a national level.

Your remit will include:

a portfolio of purely corporate cases
focussed particularly on liquidations
and administrations

management of a technical team of
staff along with key decision making
in the progress of client matters
development and maintenance of
professional relationships with work
providers.

Badenoch & Clark acts as an employment agency for permanent or fixed-term contract roles and an employment business for temporary roles.

www.badenochandclark.com

WWB - A Fresh
Approach

We are the North’s number one Independent
Insolvency Recruitment Company, providing
recruitment solutions to the Corporate Recovery
and Personal Insolvency market.

Our job is to find you the right role, without the
sales pitch - a job that is exactly right for you.
We provide a personal and discreet approach,

and with our unrivalled knowledge of this market

we will provide you with sound advice.

If you are contemplating a move, or would like
confidential career advice then call Insolvency
Divisional Director, Russell Corrie on 0161 904 8069
or email him on rcorrie@wwbrecruitment.com

R ik
0161 904 8069
wwbrecruitment.com
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l Harrisons

About you

Ideally you will be a JIEB qualified manager
with a demonstrable track record of
managing a small team and assisting in the
development of your business. You will be
self motivated and have a strong corporate
background with a genuine desire to develop
your career with this national practice.

To apply:

To discuss the role in more detail,

or to send your CV and details of

current remuneration contact Matt Horne
on 02380 717807 or
matt.horne@badenochandclark.com

@® Badenoch
& Clark

Amember of MPS Group Interational

Some of our current vacancies are:

Recovery Senior

Insolvenc .
Partner y Top 20 Firm Corporate Manchester  f£150K+
Insolvenc
;razt‘ilt?:an F/S Group Corporate/Personal Manchester f120K
Insolvency
Practitioner F/S Group Personal Manchester £8oK-100K
Insolvency .
Practitioner IVA Firm Personal Manchester £80K-100K
Insolvency .
Practitioner IVA Firm Personal Blackpool £80K
Corporate
Recovery National Firm Corporate Manchester f45K
Manager
Corporate
Recovery Niche Player Corporate Bolton f40K
Manager
Corporate .

Top 20 Firm Corporate Manchester £30K

Editor recovery@r3.org.uk | Recruitment recovery@r3.org.uk/recruitment




The Corporate Advisory Services division at

HAYS

Senior Finance

Hays Senior Finance is a specialist professional services
team dedicated to recruitment in corporate
recovery/restructuring, forensics and corporate finance,
with specialists based in major hubs around the UK.

We would be delighted to offer advice on the

market, remuneration and career development, all in
complete confidence.

nsolvency

appointments
across the UK

Insolvency Practitioner
Manchester = £70-£100,000

This fast growing and well established personal insolvency firm is keen to recruit
a licensed insolvency practitioner to take appointments, administer and manage
high volume IVAs. In addition, you will be responsible for operational matters,
staff supervision and training, compliance issues, best practice and IT systems.
The position perfectly suits an experienced and commercially minded licensed
insolvency practitioner with a personal insolvency background who can
demonstrate the flexibility to work both autonomously and as a part of a team. In
return, you will be offered a highly competitive remuneration package and be
provided with the perfect platform to showcase your mix of interpersonal and
commercial skills in this dynamic and rewarding environment. Ref: 3691911

E susan.pangburn@hays.com T 0161 480 4959

Corporate Recovery Manager
Bristol = £40-£60,000 + benefits

A prestigious market-leading recovery team with an excellent national profile,
and with established relationships with banks and law firms, is looking to
appoint a manager/assistant manager. With genuine opportunities to
progress, this role will challenge and improve your business development
skills enabling you to build and manage key relationships and drive your
career path forward. As a motivated self-starter, you will take responsibility
for running cases and managing reviews as well as advisory work. This
successful team has a proven, positive track record and will look to you to
actively contribute to the growth of their business. Ref: 2690995

E helen.robson@hays.com T 0117 929 8911

Corporate Insolvency
London = £30-£45,000

This is an exciting and rare opportunity to join a London Big 4 Insolvency
team. You will handle a varied insolvency caseload, gaining exposure to
large international assignments whilst still maintaining a traditional mixed
corporate caseload. You will occasionally take responsibility for complex
or trading cases. This firm can offer the chance to specialise by industry
or to develop your man-management experience in the future. There is
genuine scope for fast track progression.

Ref: 7892928

E shaila.verma@hays.com T 020 7520 5961

Specialist Recruitment hays.com/accountancyqual

Corporate Insolvency Manager
North East = £40-£60,000 + performance bonus

A well established insolvency practitioner specialising in business
recovery and restructuring is keen to attract an experienced manager.
Reporting directly to the partner, you will be responsible for
establishing a new team and division for this firm and as such this
role offers an excellent opportunity to propel your career forward to
partnership level. With responsibility for your own caseload and
business development, you will ideally possess a solid corporate
background with exposure to personal work as well as the JIEB
qualification.

Ref: 54022

E jessica.fleming-gale@hays.com T 0191 232 4111

Senior Insolvency Administrator
London, City = To £40,000 + benefits

A rapidly expanding insolvency boutique, with a highly focused and
dynamic team, can offer a challenging role for an experienced
corporate insolvency senior administrator to join its London ranks and
make steps towards managerial level. Working as a key part of the
administrations team, you will have job responsibility for a 100%
corporate caseload, over which you will have complete control. This
role would suit a progressive corporate administrator/senior
administrator who is keen to maximise their career prospects within a
dynamic working environment. Ref: 7891862

E beata.malinowska@hays.com T 020 7520 5961

Insolvency Administrator
Southampton, Hampshire = To £30,000

A well established insolvency practice with four offices in the South
East is keen to recruit an insolvency administrator to handle a
challenging and varied caseload. The position represents an excellent
opportunity for an insolvency professional with relevant experience, or
for a newly qualified accountant (ACCA, ACA) to move into insolvency.
You will be offered a competitive salary, including CPI study support,
and genuine progression opportunities to management for ambitious
and motivated individuals with an appetite for success. Ref: 72429

E maria.lindley@hays.com T 01962 843 974

m
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Australia Austria Belgium Brazil Canada China Czech Republic Denmark France
Germany Hong Kong Hungary Ireland Italy Japan Luxembourg Netherlands New Zealand
Poland Portugal Singapore Slovakia Spain Sweden Switzerland UAE UK

Recruitment Consultancy
of the Year 2007

Recruitment Consultancy
of the Year



DROPPED

What’s Your Value?

OK, we know you’re busy but have you had time to
think about your career? We specialise nationwide

in Corporate Recovery and have done for 20 years.

/77724242224

HARVEY SUTTON
2258 A

BIRMINGHAM ¢ GLASGOW e LEEDS ¢ LONDON ¢ MANCHESTER
Make that career move and contact us today | Call 020 7250 0000 | www.harveysutton.co.uk



Talk to the
specialists

Current Assignments include;
® Corporate Recovery Director
Investment Management/City

® Corporate Insolvency Manager
Bristol

® Restructuring Associate (IBR)
Exeter

® Restructuring & Turnaround
Sydney & Melbourne

® Insolvency Administrators
London

e |[BR Associate
Leeds

e Bank Work Out
Leeds & Manchester

® Insolvency Manager
Leeds

® Turnaround Senior Associate
London

® Senior Manager
Top 40 London

Woard Simpson is an executive search
firm that specialises in opportunities
within Corporate Recovery and
Restructuring. Our expertise and
network of contacts is based upon first
hand knowledge of working within the
Public Practice sector, combined

with extensive recruitment experience
gained over the last 18 years.

Ward Simpson
Offices: 3 Berkeley Square, London W) 6EB
and Sydney, Australia

www.wardsimpson.co.uk

W

Specialists in Partner and Senior level
appointments within Public Practice

Associates & Senior Associates
London
£Highly Competitive Packages

This role is based in the London office of a top tier international
practice providing solutions to under-performing business on both
debtor and creditor led assignments. You will be providing a range of
strategic options from advisory assignments and turnarounds to debt
restructuring and recovery. You will be ACA/ACCA qualified with
exceptional commercial acumen, analytical skills, verbal and written
communication skills, and strong understanding of this exciting and
challenging sector. IBR or business review skills are essential in addition
to managing of staff. Excellent career progression, training
and development, and benefits.

Operational Restructuring & Turnaround

London

£80=130,000 plus bonus

A leading European Consultancy is looking to develop its
restructuring and turnaround services in the UK and across Europe.
They are looking for ambitious professionals at both recently qualified
and Senior Manager/Director level who have a strong financial back-
ground combined with proven Operational restructuring experience.
Individuals from a Top 4 Corporate Recovery background, or with
hands on restructuring experience gained within a leading Consultancy
or directly within Commerce, will be offered a rare opportunity to be
part of a fast growing team.

Bank Work-Out/Restructuring Manager

London

£60K to £100K

This well regarded retail bank is looking for individuals for its
busy and growing lender services team. You will be responsible for the
delivery of turnaround and managed exit strategies to a demanding
portfolio of highly complex business customers experiencing financial
stress. You will manage the credit risk relationship and implement
strategies through direct contact with the customer and other financial
stakeholders. You will have restructuring experience and knowledge of
the syndicated debt market. Strong commercial acumen is essential, in
addition to good communication skills. Applicants are likely to be from
an accounting or banking background.

Financial Restructuring Executive

City Bank

£50-60,000 plus bonus

This highly regarded Restructuring team of a prestigious
Investment Bank is looking to further strengthen at Executive level.
Working on a range of high profile and challenging financial restructuring
assignments you will be given a great deal of autonomy and responsibility
whilst being rewarded with rapid career progression and a very generous
salary and bonus package. You will have a strong academic and
professional record together with restructuring, corporate recovery
or corporate finance experience gained from either a Top 4 firm or Bank.
Commercial awareness and an ambitious outlook are required.

Insolvency Opportunities

Junior to Partner level

Nationwide

Due to the growing activity within this sector we are dealing with
an increasing number of roles throughout the UK. Whether you are an
existing Partner/Insolvency Practitioner looking for equity opportunities
or a senior manager looking for partner opportunities, we have extensive
contacts within the market place. In addition, many practices are looking
to build their recovery departments with roles from junior and cashiering
positions to Insolvency Administrators and Managers. Having worked
within this sector we understand the need for discretion and will be
happy to discuss your career options on a completely confidential basis.

For a totally confidential consultation please contact;
Simon Haynes on 020 7499 2744 email; shaynes@wardsimpson.co.uk or
Peter Lockhart on 020 7499 2751 email; plockhart@wardsimpson.co.uk



DaviesKidd

RECOVERY RECRUITMENT SINCE 1991

Established in 1991, during a major recession, Davies Kidd has become a name
synonymous with Recruitment in the world of Insolvency, Corporate Recovery,
Corporate Restructuring and Turnaround. We have forged long lasting
relationships with ‘Big 4’ and other international practices as well as with
boutiques and a range of independent Insolvency Practitioners.

Through major recession, boom times and, more recently, a credit crunch the
field of Corporate Recovery, Restructuring and Insolvency has continued to
offer a challenging and rewarding career path to candidates at various levels
and with varied backgrounds.

Whilst we deal with all levels of vacancies from Administrator through to
Partner, we are particularly experienced in handling senior level appointments
at Senior Manager, Director and Partner level, including teams and practice
mergers, where we fully appreciate the need for tact and discretion in the
close-knit world of the Insolvency Practitioner. We are also highly skilled at
providing a bespoke search service on behalf of the candidate, often
introducing them to organisations where vacancies may not be overtly
advertised.

We provide full coverage of the UK mainland market as well as offering
international experience, having made successful introductions throughout
England, Wales and Scotland as well as overseas in locations as diverse as
Germany, Australia, Hong Kong and Kenya. In addition to being long term
regular advertisers in quality journals such as R3 we are also able to maximize
global coverage through our unique website, www.big4careers.com

Much of our success at Davies Kidd has been based on repeat and referred work,
both from a client and candidate perspective so whether you are a prospective
job seeker looking for a career move or an employer seeking additional staff
please feel free to contact one of our Partners on 020 7812 6688

or e-mail chris@davies-kidd.co.uk or jeff@davies-kidd.co.uk

Alternatively, log on to www.big4careers.com for more information.

All enquiries will be treated in the strictest of confidence.

Recruiting For Staff?

If you are recruiting for staff at any level in the
restructuring, recovery and insolvency fields why
not register your vacancy with us to see if we can
help. We will happily advertise it for free on our
own recruitment website www.big4careers.com
which attracts candidates looking for career moves
both to and from the ‘big 4’ as well as among non
‘big 4’ firms. With nearly 20 years Senior level
recruitment experience behind us we are also highly
skilled and discrete in handling opportunities at
senior manager, director and partner level.

Partner & Director Search

If you are a Partner or Director or a Team
considering a career move then feel free to
consult us for advice. With more than 15 years
senior level recruitment experience in the
Restructuring, Recovery and Insolvency markets
we fully understand the ‘close’ nature of the
market and the need for tact and discretion. We
currently have Director and Partner search
assignments throughout the UK and are in
regular contact with a number of firms who are
keen to talk to senior professionals with proven
business generation skills who can add value to a
Recovery practice.

Practice Mergers and

Acquisitions

Looking to merge or acquire a restructuring or
recovery team? Whether you are a sole
practitioner or a team seeking a move or a firm
looking to acquire a practice call us for a
confidential discussion. Current assignments in
London, Birmingham, Leeds, Manchester, South
West, Glasgow, Belfast.

Corporate Recovery Partners / Directors
Glasgow £Competitive Packages

Our client, a leading independent firm, already has a strong
Recovery presence in England and is now looking to build a
presence in Scotland by adding a Recovery team to its existing
Glasgow office.  They are seeking established Partners or
Directors with a proven track record in business generation,
marketing and team development. Ideal candidates will
currently be working with a‘Big 4; national practice or leading
boutique with a strong preference for someone with local
contacts. Individuals or teams will be considered. Packages will
reflect experience and are expected to at least match
existing packages via a competitive base salary, equity and
an open ended performance related profit share, together
with usual compensation benefits.

Recovery Partners / Directors / Teams
South / South West  £Competitive Packages

Leading independent firm seeks established Partners or
Directors with proven business generation skills to set up a
Recovery practice in an existing office covering the South
and South West of England. The firm already has a strong
London and South East presence in the Recovery market.
Ideal candidates will currently be working with a ‘Big 4’ or
other national or international practice or leading specialist.
Individuals or teams will be considered. Packages will reflect
experience and are expected to at least match existing
packages via a competitive base salary, equity and an open
ended performance related profit share, together with usual
Director / Partner compensation benefits.

Davies Kidd UK and International Recovery Recruitment Specialists

Corporate Recovery Senior Manager
Milton Keynes £Competitive

Excellent career opportunity for an established Manager or a
Senior Manager to join a leading Recovery team. You will
benefit from exposure to a wide range of Corporate
assignments and a busy, friendly professional environment.
The ideal candidate will be a qualified accountant or JIEB
with good all-round Recovery skills including previous
exposure to Bank work and a good team player with strong
commercial and management skills.

Partners / Directors / Teams
Belfast f£Competitive Packages

Great opportunity for existing Partners or Directors seeking a
new challenge. This top independent firm already has a
strong Recovery presence in the UK mainland and is now
looking to build a presence in Northern lIreland by
establishing a Corporate Recovery team in its existing Belfast
office. They are seeking established Partners or Directors
with proven business generation skills and strong local
contacts. Ideal candidates will currently be working with a
‘Big 4'or other international / national practice or recognized
local player. Individuals or teams will be considered.
Packages will reflect experience and are expected to at least
match existing packages via a competitive base salary,
equity and an open ended performance related profit share,
together with usual compensation benefits.

Tax Manager / Senior Manager -

Corporate Recovery
London £Negotiable

Interesting and stimulating career opportunity for a qualified
accountant or CTA to become the tax focal point for a leading
Corporate Recovery practice. As well as enjoying responsibility for
planning and tax consultancy assignments, including tax planning
for the sale of companies and assets, and corporate
reorganisations, the successful candidate will act as a technical
adviser to a Tax Partner specialising in Corporate Recovery and will
be a national contact for technical enquiries. Your career will
benefit from this exposure and you can also expect involvement
in risk management, marketing, identifying and developing tax
saving ideas which are relevant to clients, and generally
promoting the Firm's tax expertise to existing and potential clients.

Corporate Recovery Partner / Director
Cayman $US Negotiable

Unique opportunity for an experienced Corporate Recovery
specialist to assist in the setting up and leading of a Recovery
practice for a prestigious, recognised international firm.
Working closely with and supported by local Partners you will
be a qualified accountant and / or licensed insolvency
practitioner with several years'all-round corporate experience.
You will need good marketing and management skills with
the ability to establish, maintain and develop contacts within
a closeknit business community.




For a confidential discussion on the market or any of these positions contact:

Jeff Davies

Christopher Kidd

0207812 6688
0207812 6688

jeff@edavies-kidd.co.uk
chris@davies-kidd.co.uk

Partners / Directors / Teams
Dublin  Euros Competitive Packages

This leading UK practice already has a strong Recovery presence
in the UK and is now looking to expand operations in Ireland by
setting up a Recovery practice in its existing Dublin office. They
are seeking established Partners or Directors with proven
business generation skills and strong local contacts.  Ideal
candidates will currently be working with a ‘Big 4' or other
international practice or recognized local player. Individuals or
teams will be considered. Packages will reflect experience and
are expected to at least match existing packages via a
competitive base salary, equity and an open ended performance
related profit share, together with usual compensation benefits.

Recovery Partners / Directors
Individuals or Teams

London - City

fCompetitive Base, Equity, Profit Share, Benefits

Leading independent firm seeks Partners or Directors who will be
qualified accountants and / or JIEB with several years' all-round
corporate experience. You will be proven business generators with
strong marketing and team management skills. As key members of
the national Recovery practice your overall objectives will be to
produce profitable business and build the firm’s profile in this area.
You will be given the responsibility and support to develop the
practice and will be rewarded with a generous compensation
package including a competitive base salary, equity, benefits and a
transparent, performance-related profit share with no upper
limits. First year salary guarantees will also be available for
existing Partners. Individuals or teams will be considered.

Business Recovery Manager
London £Negotiable

This growing, niche Recovery boutique offers an exciting
opportunity to a qualified accountant with at least 2 years post
qualification experience in IBRs and Admins in the mid-markets
sector. Great opportunity to grow with the firm for someone
who enjoys responsibility and is able to think on their feet. The
role may well suit someone coming from a larger firm who is

seeking more direct involvement in the shaping of a practice.

Corporate Recovery Partners / Directors
Manchester / Leeds £Competitive Packages

This top independent firm already has a strong Recovery
presence in London and the South and is now looking to build
a national presence by establish operations in the North. They
are seeking established Partners or Directors with proven
business generation skills and strong local contacts. Ideal
candidates will currently be working with a ‘Big 4’ or national
practice and seeking a new challenge. Individuals or teams will
be considered. Packages will reflect experience and are
expected to at least match existing packages via a competitive
base salary, equity and an open ended performance related
profit share, together with usual compensation benefits.

Restructuring Senior Managers
Cayman $US 105-130,000 Tax Beneficial

What a great way to beat the winter and recessionary blues. This
International firm offers challenging work experience, career
progression and lots of sunshine to two Managers / Senior
Managers who are likely to be qualified accountants with at least
5 years post qualification experience in Restructuring / Corporate
Insolvency procedures. The roles will suit personable candidates
with good commercial, technical and client relationship skills.

Corporate Restructuring Opportunities
Canada $Competitive

International  firm  seeks qualified accountants with
Restructuring / Recovery experience at Assistant Manager,
Manager and Senior Manager level. You will need specific
Corporate Insolvency / Restructuring experience gained in a
large firm environment. Opportunities in Toronto, Calgary,
Montreal and Vancouver.

Corporate Restructuring Executive
Leeds Competitive

Excellent career opportunity in an international firm for a
qualified accountant with previous Recovery / Restructuring
experience and the ability to run own varied caseload.
Friendly, growing department.

Recovery Manager / Senior Manager
Cambridge £Negotiable

Leading Recovery player offers a first class career
opportunity to a qualified accountant and / or JIEB with
several years' corporate insolvency experience. You should
have strong management skills with experience of Business
Review work to complement your case management skills.
This all-round role will encompass casework, business
reviews, budgeting, billing, compliance, staff management,
marketing and practice development and represents a great
opportunity for personal and professional development.

Corporate Recovery Manager
Birmingham £Negotiable

Leading national practice seeks a qualified accountant and /
or JIEB with good all-round corporate recovery and
insolvency experience to join its Birmingham office. They
offer a good team environment with exposure to all types of
cases and the chance to assist in marketing and business
development initiatives.

Corporate Recovery Assistant Manager
London c£45,000

National practice offers a challenging opportunity to a newly
/ recently qualified ACA or ACCA with 3-4 years Corporate
Recovery experience. You will gain excellent exposure to a
variety of corporate cases and can expect good career
progression.

Corporate Recovery Senior
Administrators
London £30-40,000

This leading national practice is seeking two Corporate
Recovery Senior Administrators who will be part or fully
qualified accountants or CPI qualified who are able to work with
minimum supervision on a varied caseload of corporate work.

Corporate Recovery Professionals
London f£Competitive

This leading international boutique is expanding its
Recovery and Corporate Insolvency team and is keen to
recruit additional professionals with strong relevant
experience gained in a ‘Big 4, leading mid-tier or specialist
Insolvency practice. Suitable candidates are likely to be
qualified accountants and / or JIEB with 3-10 years Corporate
Insolvency experience.

‘Big 4’ Recovery Opportunities
Assistant Manager To Director Level
London / South East £45,000 — 6 Figures

As a result of the well documented economic conditions our
client, a'Big 4’ firm, is experiencing significant growth in its
Recovery practice and is consequently looking to make a
number of key appointments to its team in London and the
South East. They are interested in talking to dedicated
specialists at all levels from Assistant Manager to Director.
Suitable candidates will be qualified accountants, JIEBs or
equivalent with a strong experience in Insolvency,
contingency planning and independent and pre-lending
business review work.

Senior Insolvency Administrator
Central London £30-40,000

Excellent opportunity for a part or fully qualified CPl or ACCA
with at least 3 years Corporate Recovery experience to join a
leading non‘Big 4’ practice in Central London. You should be
able to handle cases with minimal supervision. The
successful candidate will benefit from a good range of
Corporate experience in a friendly, supportive team
environment with good ongoing career prospects.

Corporate Recovery Executive
Cayman $US Competitive

‘Big 4'firm seeks a newly / recently qualified ACA, CA, ACCA
or equivalent to join its Corporate Restructuring division in
the Cayman Islands. You will need previous experience of
corporate insolvency casework.

Restructuring Managers / Ads
Sydney / Melbourne AUSS$ Competitive

Exciting opportunities for Chartered Accountants to join a
leading international Corporate Restructuring team. You will
be responsible for analysing the financial and operational
influence of underperforming businesses and establishing
valuable strategies to recover and re-establish successful
company performance. The role is likely to suit a Chartered
Accountants with a sound knowledge of Corporate
Restructuring in a strategic advisory manner.

Corporate Recovery Director
South East England
Negotiable £6 Figure Package

Outstanding ‘Big 4' opportunity for an ambitious Restructuring /
Recovery specialist to 'make a name’ for themselves in a ‘Big 4’
office in the South East of England. You are likely to be a qualified
accountant and JIEB with at least 7 years post qualification
experience and a specialist background in Recovery and
Restructuring work, particularly for mid-market clients. You will
need a strong history of successful delivery and a proven
business development record. This role represents a great
opportunity to be part of a growing national team.

Mid Markets Manager
Reading £50-65,000 + Car

International firm is expanding its Corporate Recovery
operations in the South East and is able to offer a challenging
and rewarding career opportunity in the Reading office for a
Manager with around 2-4 years Recovery experience. Ideal
candidates will be ACA / ACCA qualified with a range of
Recovery experience gained in the Mid-Market sector.

Corporate Recovery Senior
lpswich £Flexible

Leading professional firm offers a qualified accountant / CPI /
JIEB the chance to work on a wide range of Corporate
Recovery and Insolvency work and assignments including
Receiverships, Liquidations, Administrations and Investigation
work as well as the opportunity to become involved in
marketing work.

Corporate Recovery Executives
‘Big 4'London  £40-46,000

‘Big 4" City based recovery team seeks experienced
Administrators for their thriving recovery department. You
should have between 2-4 years varied corporate experience
gained with a leading practice and excellent interpersonal
skills. A market leading benefits package, a structured career
path as well as an interesting and varied case load can be
expected. Ideally you should hold an accountancy
qualification or be studying towards one.
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The best jobs:

Corporate Recovery Manager

Our client is a national firm with over 2,000 employees and more than

280 partners generating a fee income of over £204 million which positions
them as one of the leading mid-tier accountancy firms. The Restructuring
and Recovery department in Birmingham is looking to recruit a Corporate
Recovery Manager who has review and insolvency skills, as well as
knowledge of compliance. Ref MPRV13003663

Birmingham | £Excellent Package | Contact Lucy Williams

Corporate Recovery Senior Manager

The Restructuring and Recovery Department in the South West provide a
full range of insolvency services including administration and receivership,
liquidations and bankruptcy. Based in the Restructuring and Recovery
department, the successful candidate will support the Partners by ensuring
that each assignment is carried out efficiently and effectively and that
statutory requirements are adhered to. Ref MPRV13016366

Bristol | Up to £60,000 | Contact Nick Jones

Insolvency Director/Partner Opportunity
Leading Scottish Accountancy Firm

A leader, a team player, and above all a confident director. You must have
a good base of contacts and be able to leverage your new team into the
market and lead them to success. JIEB qualified you should have full
understanding of legislation and be confident in training your new team
at all levels from Cashier to Senior Manager Level. Ref MPRV12993914

Glasgow | £Excellent Package | Contact Sandra McKinnon

Insolvency/Corporate Recovery Assistant Manager

This is a rare opportunity with fantastic progression to join this newly-formed
team as Assistant Manager within this Top 25 practice. Experience of
working within this discipline and a desire to succeed are key. There is no
limit to where you could progress as there is only the Partner above you.

Ref MPRV13014584

Reading, Thames Valley | ¢ £45,000 | Contact Matthew Duquenoy

Corporate Recovery Associate

Our client is the world’s leading specialist in corporate turnaround,
restructuring and recovery. Due to an increase in work they are looking
to recruit a Corporate Recovery Associate to work on a range of formal
insolvency engagements. Successful candidates must have a corporate
insolvency background. Ref MPRV13006716

Leeds | £38,000 - £40,000 | Contact Peter MacDonald

Corporate Recovery Senior Manager/Director

Providing you with a route to Partnership in 3-5 years. This firm has a
superb reputation in their marketplace and are seeking a high calibre person
experienced in bank/non-bank work and IBRs to manage a portfolio of high
quality cases. Ref MPRV12996302

Leeds | £55,000 - £75,000 | Contact Peter MacDonald

Corporate Recovery Manager

Our client requires a Corporate Recovery Manager to manage a department
of four (including an Assistant Manager) with a mainly corporate case load
of c125 live cases. The successful candidate will require solid corporate
insolvency experience as well as excellent communication skills and the
ability to win work. Ref MPRV13017571

Manchester | Up to £45,000 + Car + Benefits | Contact John Wood

Corporate Recovery Director

There is an exciting opportunity to join one of the most dynamic and
successful Corporate Recovery firms in London. As a Director you

will be ready to put your experience of working on top level, big ticket
administrations to good use in a highly commercial environment. With the
enthusiasm and drive to help grow the business you will be ready to take
the next step in your career in an entrepreneurial and high profile position.
Ref MPRV12921918

Central London | Up to £110,000 | Contact Rachael Bunton

The best people:

London

Rachael Bunton 020 7269 2306
rachaelbunton@uk.michaelpage.com

Scotland

Sandra McKinnon 0141 331 7905
sandramckinnon@uk.michaelpage.com

Newcastle

Leeds & Yorkshire

Peter MacDonald ACA 0113 243 7708
petermacdonald@uk.michaelpage.com

Birmingham & West Midlands

Lucy Williams 0121 634 6920
lucywilliams@uk.michaelpage.com

Specialists in Finance Recruitment
166 offices in 28 countries | www.michaelpage.co.uk

Manchester & North West

John Wood 0161 833 5078
johnwood@uk.michaelpage.com

Rebecca Wood 0191 223 5063
rebeccawood@uk.michaelpage.com

Bedfordshire & Buckinghamshire

Natalie Hall 01908 326 840
nataliehall@uk.michaelpage.com

Reading & Thames Valley

Matthew Duquenoy 0118 955 9034
matthewduquenoy@uk.michaelpage.com

Southampton & South Coast

Stephen Howes 02380 206 443
stephenhowes@uk.michaelpage.com

South West & Wales

Nick Jones 0117 927 6509
nickjones@uk.michaelpage.com

Nottingham & East Midlands

Oliver Gillinson 0115 948 3480
olivergillinson@uk.michaelpage.com

Cambridge & East Anglia

Hillary Miller FCCA 0122 353 1080
hillarymiller@uk.michaelpage.com

Michael Page

FINANCE




The R3 and INSOL Directories

Be seen among the leading
practitioners in the insolvency
world - throughout the world

For information on advertising within the R3 and INSOL Directories,
contact: Brendan McGrath, brendan.mcgrath@groupgti.com
Tel: +44 (0) 1491 828920 Or book online: www.groupgti.com/insolvency
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Il INTERVIEW

Interview

with Dan Hamilton

Dan Hamilton, co-chair of the EHYA European Insolvency Reform Committee,
explains that the EHYA proposals do not seek to introduce Chapter 11 to the UK:
they are aimed at financial creditors only and at restructurings
where there is over £200m of debt.

What are the EHYA proposals?

The proposals seek to create a new law for
restructuring large companies in financial
difficulties in the UK. This is not intended
in any way to change our existing
insolvency laws. It would be an additional
procedure. The key features would be that
large companies that propose to
restructure, perhaps through a CVA or a
scheme of arrangement, can apply to the
court for a stay of enforcement from
action by their financial creditors. The
companies will have access to enough
money to carry on their ordinary trading
operations while they go through the
restructuring procedure. They would
apply to the court with a statement that
they are unable or likely to become unable
to pay their financial debts. They would
have the bones of a scheme, and they
would have a document from someone we
are calling a monitor who will be an
insolvency practitioner or maybe an
experienced turnaround person, telling
the court that the company has a
reasonable prospect of achieving a
restructuring. The role of the monitor is
not to run the company and they are not
there to negotiate the restructuring. They
are there really to report to the court if

arrangement. It is key that their duty is to
the court and that they don’t owe a duty
to the company in the way a nominee or
supervisor might do.

And why is that?

The whole idea was that the monitor would
not have any economic interest or any
other interest in seeing the restructuring
go through. They are meant to be someone
who is overseeing the initial procedure,
ensuring it is used properly and reporting

The key features would be that large companies that
propose to restructure, perhaps through a CVA or a scheme of
arrangement, can apply to the court for a stay of enforcement
from action by their financial creditors.

they think there is any sort of abuse of the
process or if they think it is unlikely
restructuring will ever be achieved, just to
make sure companies do not abuse the
process and don’t obtain a moratorium for
ulterior purposes.

So effectively the monitor’s role is reasonably
similar to that of a nominee’s in a CVA.

There are some similarities but if there is
a CVA to be proposed the monitor will not
be the same person as the nominee or as
the supervisor of the voluntary
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to the court. We didn’t want this procedure
to become a new insolvency procedure
displacing the directors, but we felt some
protection would be needed for the
creditors to be sure it wasn’t abused and
that it wasn’t sought when there wasn’t a
real prospect of a rescue.

Is what we are talking about here just a
pre-CVA, pre-scheme framework allowing
greater predictability?

Yes, we suspect it will usually require a CVA
or scheme.

What else do you propose?

The second limb of our proposal is
providing a better means for judicial
resolution of valuation disputes in
restructuring. There are two parts to this.
One is that we would hope that by giving
some guidelines in the legislation, the
courts develop a new jurisprudence on
valuation in restructuring. There is a
tendency in the restructuring world to view
valuation where restructuring is going
ahead purely on the basis of what the
business is worth in an immediate sale.
While in some cases that may well be fair, in
other cases that is going to mean junior
creditors or shareholders will lose out on
the future value of the business if it is
successfully turned around. It is also there,
however, to make sure that junior creditors
cannot use the threat of a valuation dispute
in order to disrupt a restructuring and
perhaps get something that they are not
entitled to. The company proposing the
scheme or CVA would put in some
valuation evidence when it files the scheme
documents and if there was a valuation
dispute the court could quickly give
directions. Objecting creditors would
either have to go to court, put their
evidence of why the valuation is wrong and
challenge at that point, or risk the court
blessing the transaction and so removing
the possibility of later arguments about
valuation. We have all seen the situation
where a small class of creditors who are
completely out of the money managed to
get themselves some part in a restructuring

just through the threats of suing various

parties for carrying out the transactions at
the wrong values.

Once the company is insolvent, even just in
terms of not being able to pay its financial
creditors, why should ‘out-of-the-money’

junior creditors, or shareholders, share in
post-turnaround future value?

There are many degrees of insolvency. Why
should a temporary period of cash flow
difficulty lead to whole tranches of a
company’s  capital  structure  being
disenfranchised? Our proposals are aimed
at ensuring that a restructuring accurately
reflects the real value of a business, and

Editor recovery@r3.org.uk | Recruitment recovery@r3.org.uk/recruitment



properly values and recognises each
stakeholder’s share. The aim is that junior
creditors should not be able to get
something for nothing as hold-outs, but
equally should not be deprived of an
interest by means of a valuation based on a
narrow, snapshot liquidation valuation.

What else needs to be done to deal with
‘out-of-the-money’ stakeholders?

Schemes and CVAs will be able to cram
down classes of creditor or shareholder
where they genuinely have no economic
interest in the matter. Although schemes of
arrangement are a wonderfully flexible tool

demands double the fees solely on the
ground of the stay. I have heard some
insolvency practitioners suggest they would
rather like such a change to the
administration stay as well.

How relevant are your proposals given

the financial crisis?

I think the proposals are hugely relevant
and we all feel a little bit like Cassandra.
Nearly two years ago our committee came
forward with this proposal and the reaction
we had from many was that we don’t need
this, it is not relevant, the economy is doing
wonderfully thank you very much.

Monitors... are there really to report to the court if they
think there 1s any sort of abuse of the process or if they think
it is unlikely restructuring will ever be achieved.

and you can carry out schemes of certain
groups of creditors, ignoring a junior
group of creditors and shareholders, the
effect of that is merely that the scheme does
not bind that group, it doesn’t actually
cram them down. We would suggest that if
you get a proper valuation, you can have a
proper cram down and continue to keep
your corporate structures in place. This is
the best way of ensuring that parties get
what they are entitled to and hopefully
reduce the culture of liquidations and pre-
packs and allow more restructurings, which
have been a very useful but sometimes
rather crude tool.

Why does the corporate structure need

to stay in place?

Our proposals will not necessarily mean
that the exact corporate structure has to
stay in place. What we are keen to see is that
as much of the capital structure as is
appropriate should continue to have a
stake in the enterprise in question.

What else is central to the proposal?

Funding. What we have suggested is that in
the appropriate circumstances a court
should be able to remove a negative pledge
or a restriction by junior creditors on
further borrowing so that a company can
borrow money as it goes through a
restructuring.  This  is  particularly
important where you have a multi-layered
financing with junior creditors who may be
completely out of the money but have
contractual rights to block the money
going in at higher levels. The final little
tweak is that we would add to the stay a
provision that other commercial creditors
could not terminate their contracts solely
on the grounds that the company has
applied for a stay. Obviously, if the
company isn’t paying its debts as they fall
due or if there are other breaches the stay
wouldn’t prevent termination, but it would
prevent the sort of blackmail where a
supplier terminates the contract and

We were hoping to anticipate the
problems this time round rather than have
all the pain that leads to the reform.

So this will be a contribution to the reaction

to the current recession?

No, we hope that this can still be brought in
in short order. Given that now the market
seems to think we are potentially facing a
worldwide recession that may be quite
long, we feel it would make sense to be
ready with a rescue procedure to deal with
this over the next few years, not wait until
we have gone through it.

INTERVIEW

to get away from the insolvency taint of
administration. You and I know that
administration in theory can be used and
in a few successful cases has been used very
well as a rescue tool, but they are very much
the minority of cases and it is difficult for
this not to be seen as a failure and as a
liquidation process. I am not one of those
people who criticises the use of pre-pack
administrations, but their predominance
has tended to reinforce that it is in effect a
liquidation procedure.

What makes you say that pre-pack makes
administration a liquidation procedure?
Because you have liquidated the assets of
the company and you are left with a shell,
which means that a large number of the
stakeholders have lost out.

In the restructuring scenario, aren’t you saying
something pretty similar, but just doing it
through a different mechanism? You are saying
that there is going to be a valuation and the
people above the break can participate and
those below it can’t. Isn’t that exactly the same
thing?

I see a pre-pack as liquidation because it
does simply leave behind the contractual
rights and proprietary rights of creditors
and stakeholders in an old company and
because it can be driven by one class of
creditors and takes value away from others.
Sometimes administration can be used as a
useful restructuring tool but it is rarely
used as a tool for a conceptual
restructuring where genuinely all of the
classes have a right to participate. Also,

Our proposals are aimed at ensuring that a restructuring
accurately reflects the real value of a business, and properly
values and recognises each stakeholder’s share.

What about liquidity? These proposals are not
designed for where there is a shortage of
liquidity but for where there is balance sheet
insolvency, and today’s problems are largely
credit driven.

The amount of liquidity you need for a
period  while you  restructure s
proportionately rather smaller than the
amount of liquidity needed completely to
refinance a company. If we are looking at a
long-term recession, restructuring doesn’t
just help the junior creditors and make sure
that they maintain some stake in the
business, it also preserves jobs and peoples’
pension funds.

One of the issues about the proposals is

that they were presented as insolvency law
reform but what we’ve talked about so far is

a precursor to any form of insolvency?

I think we initially called this insolvency law
reform because part of what is in our
Insolvency Act is expressed to be rescue
procedures and legislation. However, in
practice that is not how it is being used and
I think it has been very difficult for people

Editor recovery@r3.org.uk | Recruitment recovery@r3.org.uk/recruitment

current jurisprudence is that when an
administrator sells an asset, his duty is only
to achieve the price he can obtain for the
business in the market at the time. It is not
genuinely taking into account the long-
term interests of the restructured business
and potentially the rights of those
subordinated creditors who are always
investing for a long-term view rather than
to get the immediate value of the business.

Are you arguing for something that protects
against a dominance by the secured lenders in
formal insolvency situations?

No, I think that is a whole different issue.
What we are suggesting is that where there
is a proposal for the business to be kept
whole with some of the stakeholders
remaining in the deal, it should be treated
as a rescue and not as simply a liquidation.
There will be cases where administration
and a sale of a business is the only option
and in many cases a pre-packaged
administration is going to be the best way
of getting value out of that. I am not sure it
is always the best tool for a restructuring
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Il INTERVIEW

within a group, and where it is used as a
rather blunt instrument to exclude difficult
junior creditors I am not sure it achieves
equity or is the best way of protecting the
interests of everybody.

Are you saying that this isn’t

really insolvency reform?

Exactly. I'actually think the UK has some of
the best insolvency laws in the world. I just
don’t think we have a useful procedure for
restructuring and I don’t  think
administration has been used in the way
that it was intended to be used following
the Enterprise Act reforms as a rescue for
companies.

What size companies would the

proposals apply to?

We are looking at companies at the larger
end of the market who probably have
multiple tiers of debt probably in excess of
£200 million.

Are you intending to restrict it to companies
with debt in excess of a particular amount or
are you saying it is going to be generally
available but that it is designed really only to
apply to those high-end companies?

We think it is something that is lacking for
larger, more complicated restructurings
and initially we are proposing it just for
them.

We have already got one of the most complex
restructuring and insolvency landscapes in
terms of the tools we apply. Now you are
adding another one?

Really what we are seeking to do is to make
slightly more formal the existing system of
informal restructuring. We are really not
changing the current way that they are
done, except to make them more expedient
and faster, and to remove the shareholder
hold-out factor. We had the London
approach and the INSOL rules on
guidelines on restructuring but they are
largely gone because the participants in the
debt markets have changed so radically. We
have managed in large restructurings, not
because we have wonderful legal tools but
because we have a very inventive and
resourceful insolvency profession and
restructuring advisory profession who have

Given that now the market seems to think we are

potentially facing a worldwide recession that may be quite
long, we feel it would make sense to be ready with a rescue
procedure to deal with this over the next few years, not wait

until we have gone through it.

of view of selling the UK as an investment
base that restructuring gets done because
people are able to be inventive with the
limited tools they have. It is much better to
give them the better tool that means there
is a degree of certainty in the outcome.

Is it correct to say that your proposal is not
connected with ordinary insolvency, it is just
connected with the huge multi-party
restructurings that have proved very difficult
without a formalised framework?

Correct. Restructurings that have proved
difficult and which we think are going to be
much more difficult given that the financial
structures have become more complex.
The financial markets have become a much
broader church so we’re not just dealing

Our committee is not proposing a wholesale
introduction of Chapter 11. It is hoping our proposal will
bring the best from various parts of the world’s restructuring
laws in order to make something that is an excellent English

restructuring law.

patched together restructurings with what
tools are available. The use of schemes of
arrangement has been very inventive, as
has the use of CVAs. Both have gone
beyond what they were originally intended
and designed for, but it has worked. It is
not necessarily a good thing from the point
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with a group of bankers who to a large
degree know each other. We now frequently
have transactions where you will have
senior secured debt, second lien debt,
mezzanine and high yield bonds and
potentially some sort of PIK instrument at
the bottom. Each of those held by

potentially a different class of people. In
the large transactions, as well as possibly
the presence of credit default swap holders,
a huge amount of the funds are no longer
held by the banks that originated the deals,
they are held by either distressed
secondary investors or CDO and CLO
funds who have very limited resources to
engage in heavy restructuring.

This summer, the Conservative party started
talking about insolvency law reform and a lot
of what they were saying seemed to echo parts
of your proposal. Did you like what they said?
We would welcome in-depth discussion
with the Conservative party on how their
proposals would fit in with ours. We have
only got an outline from them so far and I
think they were referring on a number of
occasions to Chapter 11 in the US. Our
committee is not proposing a wholesale
introduction of Chapter 11. It is hoping
our proposal will bring the best from
various parts of the world’s restructuring
laws in order to make something that is an
excellent English restructuring law.

Where can a copy of the EHYA proposals
be found?

www.EHYA.com

Chris Laughton is the editor of
RECOVERY and a partner at Mercer & Hole.
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Insolvency Specialists

Accountancy Practice

Manager - Business Review Team
£55,000 - £60,000 + benefits London
A Top 20 practice firm is looking to add to their
growing Business Review Team, working closely
with them on restructuring, turnaround and
insolvency projects. ACA qualified and with
strong insolvency experience. Strong independent
business review experience will be key.

E: s3b.r3@witanjardine.co.uk (Ref: ATA54645)

Accountancy Practice

Administrator

£15.00 - £20.00 per hour London

This Top 10 insolvency team is looking for an
experienced Insolvency Administrator to assist
them during a busy time. You will have broad
corporate insolvency experience and be a
competent user of IPS to take on this role,

with caseloads including liquidations and
administrations.

E: dar.r3@witanjardine.co.uk (Ref: TP53433)

Accountancy Practice

Insolvency Administrator

£25,000 - £32,000 + benefits London

A mid-tier insolvency practice is looking to
add to its team. In the role, caseloads will
predominantly be corporate cases,
administrations, liquidations and some
personal work. With a solid grounding in
insolvency, you will be part or fully qualified
with CPI to take on this challenge.

E: s3b.r3@witanjardine.co.uk (Ref: ATA54314)

Accountancy Practice

Business Recovery Manager

£45,000 - £60,000 + benefits London

This Big 4 firm is looking for an experienced
Manager to join their Recovery Team. You will
be able to demonstrate experience of working
on large cases and the delivery of solutions to
distressed businesses. Proven management skills
as well as an accounting qualification are essential.

E: s3b.r3@witanjardine.co.uk (Ref: TP54076)

Insolvency Practice

Senior Administrator

£28,000 - £34,000 + benefits London

A boutique insolvency practice is looking for an
experienced Senior Administrator with an
all-round background. This role will suit those
who have mixed experience of both personal
and corporate insolvency cases, are CPI
qualified and are happy working autonomously
when required.

E: s3b.r3@witanjardine.co.uk (Ref: TP54448)

Insolvency Practice

Insolvency Administrator

£13.00 - £18.00 per hour London

This South London based firm is looking

for a temp to assist in a busy team. You

will have experience of bankruptcy work as
well as a good mix of personal and corporate
case management. IPS experience will also
be essential.

E: dar.r3@witanjardine.co.uk (Ref: TP54489)

View these positions and many more at

www.witanjardine.co.uk
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For independent and
professional advice,

our specialist corporate
recovery consultant will
help your career move in
the right direction.

Established for over

29 years, Witan Jardine
has strong links with the
leading accountancy firms
in London, the Home
Counties and overseas.

For a confidential discussion
with our corporate recovery
recruitment specialist,
please contact us on

020 7404 4004.

‘ (Witan )

Jardine



The best
careers need the
best treatment

We give detailed and specific advice on anything from
CV guidance to interview tips. As a first point

of contact, your CV is a vital document. By working
closely with our clients, we know what each company
is looking for, allowing us to help you present your
skills in the most effective way possible.

We'll talk through your skills and experiences
with our contacts to give you the best
chance to progress to interview.

We’ll advise on interview techniques as well as helping
you prepare for your interview with information on
the company and even the interviewer. The added

confidence this gives you can make the difference.
Give us a call to see the difference detailed
and specific advice can make to your career.

For our best current jobs turn to page 48
or visit www.michaelpage.com/recovery
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